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by the elimination of the three (3) posi- 
tions in question. 

[2] This finding must stand even 
though the bargaining unit was re- 
duced by three (3) positions. Although 
the number of positions was lowered 
by three (3), the number of bargaining 
unit employees was reduced by only 
one (1), and that was done voluntarily. 
Indeed, the type of evidence that 
would be used to justify reversing a 
subcontracting decision, namely the 
layoff of current employees, was spe- 
cifically lacking due to the Company's 
promoting the affected employees 
here. Thus, the fact that the number 
of bargaining unit positions was re- 
duced, alone, is insufficient to find 
that the Agreement was violated. 

For all these reasons, the grievances 
must be, and are, denied. 

AWARD- 
The grievances are denied. 



EATON CUTLER-HAMMER 
CORP. — 

Decision ©f Ar^foitrator 

In re EATON CUTLER-HAMMER 
CORPORATION asid BEAVER SAL- 
ARIED EMPLOYEES ASSOCI- 
ATION, FMCS Case No. 98/00752, 
April 10, 1998 

Arbitrator: Matthew M. Franck- 
iewicz, selected by parties through 
procedures of the Federal Mediation 
and Conciliation Service 

DRUG- TESTING 

1. Last chance agreement >-118.653 
►118.815 

Employer properly discharged employee, 
who failed alcohol test while working under 
terms of last chance agreement, despite 
contention effect of provision in agreem^ent 
allowing for random testing was to incorpo- 
rate schedule of penalties from substance 
abuse policy, which included suspension for 
first test failure, where agreement provided 
that grievant's responsibility was to work 
without violating company rules, and that 
violation will lead to discharge. 

2. Validity >118.663 

;. Alcohol test results upon which employer 
relied to discharge employee were valid, de- 
spite decrease in blood alcohol level from 
0.066 to 0.056 percent in 19 minutes between 
test and retest, where second test would 
likely show at least some decline in blood 
alcohol content inasmuch as alcohol is mtC- 
tabolized over time, both tests were over 
company standard of 0.040 percent even if it 
is assumed that decline indicates that ma- 
chine had margin of error of +0.01 percent. 



apparatus did not have history of false posi- 
tives, and nurse detected odor of alcohol 
about grievant. 



Appearances: For the employer — 
Francis W. Sullivan, Jr. For the union 
— Patrick J. Thomassey, attorney. 

VALIDITY 



Contract Provisions Involved 

FRANCKIEWICZ, Arbitrator: — 
[The contract provisions involved 
are: — ] 

SECTION IV 
COOPERATION 

1. The Company and the BSEA recognize 
that mutual respect and confidence will aid 
greatly in carrying out the provisions of 
this Agreement and will also go far toward 
bringing about the harmonious relations 
which both desire. The Company and the 
BSEA further agree that collective bargain- 
ing can best succeed in a friendly atmo- 
sphere in which both parties bairgain in 
good faith and with an honest desire to 
understand each other's point of view. 
. 2. The BSEA recognizes that it is the re- 
sponsibility and right of the Company to 
maintain discipline and efficiency, and 
agrees that Management shall have the 
freedom of action necessary to discharge its 
responsibility for the successful operation 
of the Company. These responsibilities and 
rights of the Company do not in any way 
lim.it any other specific provision of this 
Agreement. The BSEA and the Company 
agree to adm^inister the provisions of this 
Agreement in good faith. 

SECTION XVI-A 

ARBITRATION OF DISCIPLINE, 

RELEASE AND DISCHARGE 

MATTERS 



It shall be the function of the arbitrator 
and he shall be empowered, except as his 
powers are limiited below, to make necessary 
investigation and hold a hearing: 

A.) To miake decisions in cases of alleged 
violations of the terms of this Agreement or 
any written supplements thereto; 

B.) To make a decision in cases of alleged 
improper disciplinary action where the is- 
sue is whether the employee was disciplined 
for just cause with the discretion to make 
appropriate modification of the penalty. 

The Facts 

W_ is a long term employee of the 
Company, and its predecessor Wes- 
tinghouse Electric Corp. (Eaton Cut- 
ler-Hammer purchased the operation 
effective February 1994.) Beginning 
with an oral warning dated January 
17, 1995, he received a series of disci- 
plinary actions based on absenteeism 
and failure to report off work, culmi- 
nating in his discharge on May 7, 1997. 



Case 1 :06-cv-00968-EGS Document 1 3-9 Filed 1 1 /22/2006 Page 3 of 24 



110 LA 468 



EATON CUTLER-HAMMER CORP. 



The discharge was grieved, and after 
the Union presented the Employer 
with documentation that W — had 
been enrolled in a rehabilitation pro- 
gram at Gateway Rehabilitation Cen- 
ter, the parties entered into the follow- 
ing agreement, quoted in its entirety. 

LAST CHANCE AGREEMENT 

In full consideration of the circumstances 
surrounding the discharge of employee 
W_, the Company has determined that the 
discharge date of May 7, 1997 until his re- 
turn to work will be considered a suspen- 
sion with no compensation for lost benefits 
or wages. 

Effective with the signing of the parties 
W_ will be eligible to return to work under 
the following conditions. Failure to comply 
with any of the conditions of this agree- 
ment will result in his immediate discharge. 
1). W_ will be required to successfully 
complete a return to work physical. 

2). It is W_'s responsibility to work with- 
out violating Company policies or rules and 
maintain an exemplary work attendance 
record in 1997 & 1998. 

3). w_ must submit documentation to 
Management that he is currently attending 
and has successfully completed the treat- 
ment program outlined by the CJateway Re- 
habilitation Center. 

4). w_ must continue treatment recom- 
mended by his physicians including pre- 
scribed medication. 

5). w_ must submit documentation from 
a sponsor Indicating he is attending Alco- 
holics Anonymous (AA) meetings as re- 
quired by Gateway Rehabilitation Center 
or his own a minimum of two times per 
week. 

6). W_ will be randomly tested for alcohol 
as per the Eaton Corporation's Substance 
Abuse Program for a five (5) year period 
commencing the day he returns to work. 

7). W_ will make every attempt to sched- 
ule doctor appointments on his own time. If 
this is not possible W_ must provide his 
immediate supervisor with a minimum of 
twenty four hours notice of any appoint- 
ments made with a physician. Also, W_ 
must provide documentation to support his 
appointment. 

This agreement is entered into with the 
understanding that it is made without prej- 
udice or precedence to the parties. 

This agreemient was entered into by W_. 
voluntarily, without compulsion, coercion 
or duress from the Company or the Union. 
W^ certifies that he has carefully read 
and fully understands the letter and intent 
of this Last Chance Agreement. 

The agreement is dated June 6, 1997 
and is signed by W — , as well as by 
representatives of the Union and the 
Employer. Fromi the time of the last 
chance agreement through his dis- 
charge, W did not miss any work, 

other than excused absences to visit 
his doctor. 

Plant Nurse and Benefits Adminis- 
trator Ann Bittner is responsible for 
drug and alcohol testing. She tested 
W_ on June 6, 1997 as part of his back 
to work physical. Bittner also is re- 
sponsible for selecting employees who 



are subject to random testing, and for 
scheduling their tests. W_ was sub- 
jected to a random test on July 8, 1997, 
and the results were negative. Bittner 
selected W_ for another random test 
on Monday August 18, shortly after 
the 7:30 a.m. starting time. There had 
been a Steelers' exhibition game on 
Sunday. When W_ appeared for the 
test, he showed no outward signs 
(slurred speech, glassy eyes) of impair- 
ment, although Bittner did detect an 
odor of alcohol. 

The test is performed by machine. 
The machine purges itself, and runs a 
"blank" test between other tests. The 
machine had been in use only since 
around May 1997. It appears that a 
total of 48 tests were performed prior 
to the tests involved in this case, of 
which none was positive. W — test re- 
sult was 0.066 percent at 8:07 a.m. ac- 
cording to the printout. A blank test 
was run at 8:24. W_ was given a sec- 
ond test, with reading of 0.056 percent 
at 8:26. 

After his positive test result, W_ 
was discharged by the Company. This 
was W_'s first substance abuse viola- 
tion. 

The Company's substance abuse 
policy states in part: 

The breath alcohol technician (BAT) will 
ask you to blow forcefully into the breath 
testing device. It takes about a 5-6 seconds 
of steady exhaled breath to get an adequate 
breath sample. Even if you have a cold, 
asthma, or other respiratory problems you 
shauldafbe able to produce a sufficient 
breath specimen. If the first breath sample 
reads 0.02 or greater oh the breath testing 
device, you will be required to give another 
specimen. The breath alcohol technician 
will have you wait at least 15 minutes be- 
fore the second breath test to insure that 
you have no alcohol from breath mints, 
mouthwash, cough syrup, etc. in your 
mouth. The test is to measure the alcohol in 
your blood by analyzing the air from your 
lungs. The second breath reading is the one 
that counts. Any reading over 0.02 means 
that you have drunk alcohol and it is still in 
your blood stream. 

Whenever alcohol is in the blood stream it 
reaches the brain and effects mental and 
physical functions. Since alcohol is a de- 
pressant, it slows down thinking, judgment, 
reactions, and motor coordination. Because 
even small amounts of alcohol can effect job 
performance, the cut-off level for a positive 
test is 0.04. This level is considerably less 
than what the DWI laws use. If your alco- 
hol test result is 0.04 or above you are in 
violation of the company policy. You will be 
provided transportation home and will be 
subject to discipline in accordance with the 
company policy. There is a chart in the 
back of this booklet that shows the number 
of drinks per hour based on a person's body 
weight that results in a given alcohol level 
in the blood or breath. 
The policy was discussed with the 
Union, but it was implemented as a 
unilateral policy rather than an 
agreed-to policy. During the discus- 
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sions, the Employer gave the Union a 
document captioned "for discussion 
purposes only." This one page docu- 
ment outlined the proposed substance 



abuse policy. Under the heading "dis- 
cipline," the document contains the 
following: 



Discipline will apply as follows: 

• Positive alcohol test 

first offense: 
second offense: 

• Positive drug test 

first offense: 

• Refusal to test drugs 

first offense: 

• Refusal to test alcohol 

first offense: 
second offense: 

According to Manager of Maniif ac- 
turing Paul Cole, the schedule of pen- 
alties was agreed to with the Union for 
usual, normal cases, although Cole 
was not personally involved in the dis- 
cussions. According to the Union, the 
policy was presented to the Union as a 
non-negotiable, "set in concrete" pro- 
griam. The policy was implemented 
some months before the last chance 
agreement was signed. 

As the policy notes, the standard for 
driving under the influence is higher. 
Under 75 Pa.C.S.A. §3717, a person 
shall not drive while the alcohol by 
weight in the blood is 0.10 percent or 
greater. The Company's standard of 
0.04 percent was patterned after De- 
partment of Transportation regula- 
tions. 

The plant rules state, in part: 

In any industrial plant, there are certain 
standards of conduct recognized as neces- 
sary in order to provide a safe, pleasant and 
orderly workplace for all employees. The 
standards below are posted for general in- 
formation. They also provide a guide for the 
administration of discipline in those inci- 
dents where misconduct occurs. While not 
intended to be a complete listing of all possi- 
ble types of misconduct which may result in 
discipline, they outline many of those areas 
of behavior which are not in the best inter- 
est of the Beaver Plant or its employees. 
Any disciplinary action will, of course, be 
based on the facts and circumstances in 
each specific case as well as the total record 
of the employee(s) involved. 

A. Actions such as the following are con- 
sidered to be extremely serious misconcluct 
and may result in immediate discharge. 

* * * 

7. Use, possession or passing of alcoholic 
beverages, or hallucinogens, depressants, 
stimulants or others drugs on Company 
premises, or conspiring or attempting to do 
same. (Use of drugs prescribed by a legally 
licensed physician must be reported to the 
Medical Department which will determine 
work restrictions, if any, required in the 
interest of safety.) 

B. Actions such as the following are con- 
sidered serious misconduct. The first of- 
fense of this type will result in a three-day 
suspension without pay, except that offend- 
ers with a record or prior disciplinary ac- 
tion may be discharged. 



3 day suspension 
Termination 

Termination 

Termination 

3 day suspension 



4. Reporting to work under the influence 
of intoxicants, hallucinogens, depressants; 
stimulants or other drugs. (Use of drugs 
prescribed by a legally licensed physician 
must be reported to the Medical Depart- 
ment which will determine work restric- 
tions, if any, required in the interest of 
safety.) 



Issue 

The issue, as agreed to by the par- 
ties, is whether the discharge of W_ 
was for just cause, and if not what 
should the remedy be. 



Position of the Union 

The Union points out that the Com- 
pany has the burden of establishing 
that the discharge was for just cause, 
and it submits that the Company has 
failed to sustain that burden. 

It considers the only pertinent provi- 
sion in the last chance agreement to be 
paragraph 6. It notes that paragraph 6 
refers to the Company's substance 
abuse program, which in turn pro- 
vides that an employee who tests posi- 
tive (over 0.04 percent) is to be sus- 
pended for three days. It argues that 
the Employer is attempting to ignore 
the clear intent of the language of 
paragraph 6. It asserts that testimony 
about the intent of the last chance 
agreement from Company representa- 
tives who were not parties to its nego- 
tiation, is worthless. 

In the Union's view, paragraph 6 of 
the last chance agreement was includ- 
ed in order to allow the substance 
abuse policy to govern any discipline 
for a positive test. It considers any ef- 
fort by the Company to rely on other 
provisions of the last chance agree- 
ment to be improper bootstrapping, 
since the Company's September 15 
grievance response refers only to W — 
having failed the alcohol test. 

It compares arbitrations in other 
last chance agreement cases, in which 
the agreements specified that dis- 
charge would result from a positive 
test, and it argues that under the 



Case 1 :06-cv-00968-EGS Document 1 3-9 Filed 1 1 /22/2006 Page 5 of 24 



110 LA 470 



terms of the current last chance agree- 
ment, the grievant was required to 
submit to the test, but the last chance 
agreement was silent about the effect 
of a positive result, leaving the appro- 
priate discipline to the substance 
abuse policy. The Union maintains 
that if the Company intended that dis- 
charge would result from a positive 
result, it had every opportunity to spe- 
cifically say so in the last chance 
agreement. 

The Union also contends that the 
alcohol test was fatally flawed. It ob- 
serves that Company nurse Bittner 
was unsure whether the breath testing 
device had complied with State re- 
quirements for calibration and accu- 
racy inspection. It submits that a dis- 
sipation of .01 percent (from 0.066 to 
0.056) in 19 minutes is imiplausible, es- 
pecially for a 135 pound man with only 
one kidney. Further, the Company 
policy uses the phrase "under the in- 
fluence," which the Union considers a 
term of art that by statute means a 
blood alcohol content of 0.10 or great- 
er. 

It asks that the grievant be reinstat- 
ed with lost wages and benefits, and 
seniority intact. 



Position of Management 

The Employer argues that by failing 
the breath alcohol test, W — violated 
the substance abuse policy and the 
Plant Rules, and therefore he was in 
violation of paragraphs 2 and 6 of the 
last chance agreement. (It reads para- 
graph 6 of the last chance agreement 
as logically implying that the grievant 
was required, not simply to submit to, 
but also to pass, the random test.) It 
considers him also in violation of para- 
graph 3, in that this failure breached 
his agreement with Gateway. It as- 
serts that it could have discharged 
him earlier for failing to provide docu- 
mentation under paragraph 3 and 5 of 
the last chance agreement. 

It disputes the Union's position that 
the proper discipline should be a three 
day suspension (which it considers 
something of an afterthought), on the 
basis that doing so would ignore the 
last chance agreement. Citing arbitral 
decisions on the effect of last chance 
agreements, it maintains that the 
grievant was not entitled to the same 
progressive discipline as other employ- 
ees who were not subject to last chance 
agreements. In its view, he already re- 
ceived his progressive discipline before 
the discharge leading to the last 
chance agreement. In any event, the 
Company considers the Union's posi- 
tion as an implied admission that the 
grievant violated the policy. It argues 
that the last chance agreement pre- 
scribes discharge, rather than suspen- 



EATON CUTLER-HAMMER CORP. 

sion, for violation of any of its condi- 
tions. It maintains that if a three day 
suspension were the appropriate pen- 
alty under paragraph 6 of the last 
chance agreement, the agreement 
would be internally inconsistent, since 
discharge would be the penalty for a 
violation of policy under paragraph 2. 

The Employer asserts that the 
breath test results wisre accurate, not- 
ing that the machine involved is self- 
calibrating and self -purging. It claims 
that there is no evidence that the ma- 
chine was not operating properly or 
that proper procedures were not fol- 
lowed, and it considers the Union's ar- 
guments about machines used by the 
State police as irrelevant in that the 
current machine is a different one. 
Likewise, it sees the 0.10 standard for 
driving under the influence as irrele- 
vant, since the Company policy follows 
the more stringent Department of 
Transportation regulations. 

It submits that to give the grievant 
another chance would be inconsistent 
with the purpose of a last chance 
agreement, and would render it mean- 
ingless, as well as unfair to other em- 
ployees who are entitled to work in a 
safe environment. 

It asks that the grievance be denied. 

Analysis and Conclusions 

There are probably as many forms of 
last chance agreements as there are 
people who negotiate them. Certain 
elements, however, are common to 
nearly all of them. Last chance agree- 
ments are normally entered into when 
an employee has been, or is about to 
be, discharged by the employer. The 
employee gains the opportunity to 
continue his employment, rather than 
risk the uncertainty of an arbitration 
over the original discharge. The em- 
ployer likewise avoids the uncertain 
result of an arbitration, and normally 
also gains a stricter code of conduct to 
which the employee will be subjected 
for some period of time. 

The typical collective bargaining 
agreement establishes a discharge 
standard of "just cause" without 
much elaboration. The usual last 
chance agreement sets forth in detail 
what just cause will mean for the par- 
ticular employee involved. Normally 
the standard is more stringent than 
that applicable to other employees un- 
der the just cause standard, and pro- 
vides that the company may discharge 
the employee if he engages in conduct 
of the type specified in the agreement. 
As a definition of just cause in the 
context of the particular employee, a 
last chance agreement is binding on 
an arbitrator no less than on the par- 
ties. The typical last chance agree- 
ment removes from the arbitrator two 
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aspects of judgment which arbitrators 
normally exercise under the just cause 
standard: proportionality and even- 
handedness. Thus under the usual last 
chance agreenient, the arbitrator no 
longer has the discretion to consider 
whether the discipline imposed is too 
harsh for the offense involved. Like- 
wise, the arbitrator may not consider 
whether the discipline imposed on the 
grievant is in keeping with that ad- 
ministered to other emiployees. 

In an arbitration proceeding pursu- 
ant to a last chance agreement, the 
arbitrator's first task is normally to 
exairiine whether the misconduct al- 
leged is covered by the last chance 
agreement. If the last chance agree- 
ment provides that the emiployer may 
discharge an employee for the type of 
conduct of which the grievant is ac- 
cused, the arbitrator's function is usu- 
ally limited to determining whether in 
fact the employee engaged in the mis- 
conduct alleged. On the other hand, if 
the arbitrator concludes that the last 
chance agreement does not apply to 
the type of misconduct alleged, the ar- 
bitrator applies the traditional just 
cause standard, as if there had been no 
last chance agreement. 

(1] Like most last chance agree- 
ments, the current agreement speci- 
fies that the Employer may discharge 
the grievant for "failure to comply 
with any of the conditions of this 
agreement." Paragraph 2 states that 

"It is W 's responsibility to work 

without violating company policies or 
rules and maintain an exemplary 
work attendance record in 1997 & 
1998." This is about as broad a require- 
ment as can be imagined, but it is one 
to which all parties agreed. I believe 
that the necessary interpretation is 
that the company was privileged to 
discharge the grievant if he violated 
any Company rule or policy in 1997 or 
1998. The substance abuse policy 
states "If your alcohol test result is 
0.04 or above you are in violation of 
the company policy." If a valid test 

showed that W had a blood alcohol 

level over 0.04 percent, he was in viola- 
tion of the substance abuse policy, for 
which he could be discharged under 
paragraph 2 of the last chance agree- 
ment. 

I do not agree with the Union's con- 
tention that the effect of paragraph 6 
of the last chance agreement was to 
incorporate the schedule of penalties 
from the substance abuse policy. The 
whole point of a last chance agreement 
is normally to dispense with the usual 
requirem.ent of progressive discipline, 
and to permit the employer the discre- 
tion to discharge for even minor of- 
fenses. This seems to me the effect of 
the statement in the current agree- 



ment that "failure to comply with any 
of the conditions of this agreement will 
result in his immediate discharge." 

[2] Having concluded that, based on 
the last chance agreement, the Com- 
pany could discharge the grievant over 
a positive alcohol test, I must consider 
whether the test results were valid. As 
the Union observes, the rapid decrease 
in the blood alcohol level reported 
(from 0.066 to 0.056 percent in 19 min- 
utes) raises the suspicion of some error 
in the test. But the standard of proof 
in arbitration is the preponderance of 
the evidence, and while this rapid de- 
cline certainly indicates the possibility 
of an error, under all the circum- 
stances, I do not feel that it is suffi- 
cient to indicate the probability of an 
error. Several factors lead me to this 
conclusion. First, because alcohol is 
metabolized over time, it is to be ex- 
pected that the second test would show 
at least some decline in blood alcohol 
content. But even if it is assumed that 
the decline indicates that the machine 
had a margin of error of ±0.01 percent, 
subtracting this factor from both tests 
v/ould still show both tests over the 
Company standard of 0.040 percent. 
Second, the apparatus does not have a 
history of false positives. All prior tests 
(including the grievant's) had pro- 
duced negative results. Finally, 
Bittner also detected an odor of alcohol 
about the grievant. Based on these 
considerations, I conclude that it is 
more likely than not that W — in fact 
had a blood alcohol content in excess 
of 0.04 percent when tested on August 
18. 

No arbitrator takes any joy in sus- 
taining the discharge of a long term 
employee, with the knowledge that it 
will be difficult for him to obtain an- 
other equally desirable job. But it is 
my responsibility to apply an agree- 
ment to which all involved consented. 
Under the terms of that last chance 
agreement, I conclude that the Com- 
pany had the prerogative to discharge 
the grievant over his August 18 posi- 
tive breath alcohol test. Accordingly, I 
have no alternative but to deny the 
grievance. 

AWAE.D 

The grievance is denied. 



CHILDREN'S HOSPITAL — 

Decision of Arbitrator 

In re CHILDREN'S HOSPITAL, 
WASHINGTON, D.C. and SERVICE 
EMPLOYEES INTERNATIONAL 
UNION, LOCAL 722, April 20, 1998 
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LTV STEEl, MINING CO. — 
Decision of Arbitrator 

In re LTV STEEL MINING COM- 
PANY and UNITED STEEL WORK- 
ERS OF AMERICA, LOCAL 4108, 
Case No. IOI-3066, Grievance Nos. 
7480 and 7481, November 24, 1997 

Arbitrator: Recommended findings 
and award by Kathleen M. Doepken, 
associate lOI arbitrator; approved by 
Board of Arbitration, Shyam Das, 
chairmian 

DISABILITY 

1. Improper treatment — Discharge 
».118.655 ►118.815 

Employer did not have just cause to dis- 
charge employee, even though he violated 
terms of last-chance agreement when he 
was absent from work, where he had not 
been given proper medication after his psy- 
chiatrist had changed his diagnosis, his 
continued use of improperly prescribed 
medication might have had unpredictable 
effects on him, and he was taking no medi- 
cation that might ha;ve helped him control 
his diagnosed disorder. 

2. Improper treatment — Discharge 
►118.655 ►118.815 

Employee, who was discharged without 
just cause for absenteeism because he was 
prescribed improper medication for his psy- 
chological condition, is reinstated, he is to 
be treated as if he remained on sick leave, 
and he shall be returned to work upon pre- 
sentation of satisfactory evidence that he is 
medically fit. 



IMPROPER TREATMENT 



Subject 

DOEPKEN, Arbitrator: — Dis- 
charge—Violation of Terms of a Last 
Chance Agreement 

Contract Provisions Involved 

Article XII, Section 1 of the Septem- 
ber 4, 1993 Basic Labor Agreement 

Statement of the Award 

The grievance is resolved as set forth 
in the above Findings. 

Background 

These grievances were filed to pro- 
test the suspension and discharge of 
Mining Department Shovel Operator 



M_ for alleged violation of an August 
29, 1996 Memorandum of Agreement 
reinstating him to his employment fol- 
lowing a previous discharge. In the 
present case, Grievant was notified on 
December 31, 1996 that he was bemg 
suspended for five days, and by July 
19, 1997 letter he was notified that his 
suspension was converted to dis- 
charge. 

Grievant was hired in 1988, and 
there is no dispute that his rate of 
absenteeism has been excessive. Mike 
Sterk has been Area Manager of Min- 
ing since 1988, and Senior Coordinator 
of Human Relations Joseph Hocking 
has 19 years of experience in Human 
Relations. At the arbitration hearing, 
both men testified that Grievant's ab- 
senteeism record is the worst in the 
Mining Department they have seen. 

Beginning in late 1990 or early 1991, 
Sterk counseled Grievant informally 
about the necessity for him to improve 
his attendance. During these sessions, 
Sterk also informed Grievant as to 
how he could arrange to obtain confi- 
dential assistance through the Em- 
ployee Assistance Program (EAP). 
Over the years Grievant also received 
progressive discipline for failure to 
maintain an acceptable schedule. Ad- 
ditionally, from 1991 to 1996, the Com- 
pany sent Grievant a total of five cer- 
tified letters routinely sent to 
employees who have been absent for 
more than five days without contact- 
ing the Company. (One of these letters, 
dated May 12, 1995, appears to have 
been sent in error, since at the time 
Grievant was on suspension through 
May 13, 1995.) 

A disciplinary hearing was held on 
January 18, 1994, after Grievant was 
absent for 15 days, and at the hearmg 
Grievant was issued a one-day, three- 
day and five-day suspension for record 
purposes only. The minutes of this 
hearing reflect that Grievant was 
warned about the need to improve his 
attendance and again given informa- 
tion regarding the EAP. During the 
hearing Grievant stated that he was 
receiving treatment at the Range 
Mental Health Center and was taking 
medication. No diagnosis of the nature 
of Grievant's emotional problems is 
mentioned in these minutes (C-4). 

On May 12, 1995, the Company sent 
Grievant the certified letter men- 
tioned above. This letter notified 
Grievant that if he failed to respond in 
specified ways within ten days, he 
woVild be subject to suspension and 
discharge, and after 15 days his con- 
tinuous service v/ould be broken (C-5). 
Apparently Grievant did not respond, 
so his continuous service was broken 
effective May 30, 1995. Subsequently, 
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Grievant was reinstated with no back- 
pay under an October 23, 1995 Last 
Chance Agreement. Under the terms 
of this Agreement: Grievant was re- 
moved from the absenteeism program 
for a nine-month period, during which 
he was required to verify that each 
absence was necessary; and he re- 
ceived refresher training to resumie his 
position as a Shovel Operator. 

According to Sterk, Grievant's at- 
tendance improved for a while, but to- 
ward the end of the nine-month period 
his absences became excessive again, 
with no advance notice for the ab- 
sences and no verification of their ne- 
cessity provided. On July 18, 1996, 
Grievant was suspended for five days, 
and on July 19, 1996 this suspension 
was converted to discharge, for alleged 
violation of the October 1995 Last 
Chance Agreement. 

Shortly thereafter, an EAP repre- 
sentative presented to appropriate 
Management a July 22, 1996 letter 
signed by Psychiatrist Katherine Co- 
hen and Psychiatric Nurse Susan 
Topping of the Range Mental Health 
Center. The letter states that Grievant 
has been diagnosed with Major De- 
pression, Recurrent, for which he has 
been prescribed Prozac, but that he 
never has continued to take this medi- 
cation long enough to obtain its full 
benefits. Additionally, the letter ex- 
plains regarding Grievant's absentee- 
ism: 

He is in most ways his own worst enemy. 
When he doesn't go to work, he becomes 
paralyzed with guilt and therefore misses 
even more work. The consequences of his 
negative thinking and hopelessness are all 
too apparent in his absenteeism. M — 's re- 
morse for his behavior is real and quite 
apparent. It is not defiance that causes him 
to violate the last chance agreement that he 
signed; rather it is the effects of suffering 
from the severe functional impairment of 
depression. The loss of motivation and ener- 
gy involved in the illness can feel insur- 
mountable to the severely depressed indi- 
vidual. Normally if he misses a shift; he will 
be at home In bed with the covers pulled 
over his head, stuck in his negative barrage 
of self-talk. There are no consequences 
nearly as severe as those he inflicts on him- 
self. 

The letter expresses optimism about 
Grievant's chance of becoming a bet- 
ter employee if he receives proper 
treatment, most likely to include medi- 
cation for the rest of his life. Finally, 
the letter asks that the Company 
grant Grievant S&A leave until his 
medication has a chance to become 
effective, in order to preserve his in- 
surance coverage of his treatment. 

Grievant was placed on S&A, and on 
August 29, 1996 the Last Chance 
Agreement here in issue became effec- 
tive (C-11). Under this Agreement, 



Grievant's reinstatement date was es- 
tablished as August 12, 1996, for the 
purpose of maintaining his insurance 
coverage. 

At the hearing, Area Manager Sterk 
stressed that, as is typical of Last 
Chance Agreements, this August 1996 
Agreement was tailored specifically to 
address Grievant's particular circum- 
stances. In the present case, the Comi- 
pany contends that Grievant violated 
the conditions established in Items A 
and B, which, in relevant part, respec- 
tively require that Grievant continue 
under the care of the Range Mental 
Health Center and adhere to this 
treatment program, and that Grievant 
continue to take all medications pre- 
scribed for him by the Health Center 
for treatment of depression. Addition- 
ally, the Company contends that 
Grievant violated the provision in the 
Agreement regarding maintenance of 
his work schedule. Sterk stressed that, 
as opposed to the requirement under 
the 1995 Last Chance Agreement that 
Grievant verify all absences for nine 
months, the 1996 Last Chance Agree- 
ment provides that he be removed 
from the absenteeism program for a 
full year after his reinstatement, dur- 
ing which time he would be discharged 
if he failed to maintain his schedule. 

Sterk emphasized also that under 
the terms of his Last Chance Agree- 
ment Grievant would not be reinstated 
until he was cleared to return to work 
by the Range Mental Health Center. 
He added that no pressure was put on 
Grievant to return before the Health 
Center released him as ready to re- 
turn. When he was released, said 
Sterk, he was scheduled to work the 
day shift, from December 3 through 7, 
1996, so that he could be assigned un- 
der a Senior Shovel Operator for re- 
fresher training after his extended 
time away from work. 

With no advance notice to the Com- 
pany, Grievant failed to return to 
work any of his scheduled shifts from 
December 3 through 7, 1996. As a re- 
sult, on December 10, 1996 the Com- 
pany sent him a certified letter of the 
sort referred to above. Grievant did 
return to work the daylight shifts he 
was scheduled for fromi December 12 
through 17, 1996, but he failed to call 
in or to work the night shifts he was 
scheduled for from December 20 
through 26, 1996. 

Meanwhile, the Company received a 
letter dated December 10, 1996, from 
Cohen and Topping at the Range 
Mental Health Center. The entire text 
of this letter bears quoting here: 

This letter is written to advise LTV Min- 
ing Company of our continued involvement 
in M_'s treatment of his depression. 
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We are well aware of M_'s continued 
problems. M_ called the day that he failed 
work (sic). Unfortunately he was not able to 
reach me due to the fact that I was attend- 
ing a family funeral. He tried again the 
next day. Dr. Cohen and I were unavailable 
due to nursing home rounds. M— became 
quite despondent. He did contact me on Fri- 
day and explained that he had not been able 
to start work. 

We have been assessing M_'s thyroid 
function as it may relate to his depression. 
We prescribed Synthroid in an attempt to 
get better results from the antidepressant 
medication. M_ has been very financiaUy 
stressed from being out of work. He did not 
get or take the Synthroid as we had ordered. 
We planned that M_ be on the medication 
for a week prior to his return to work in 
order that the response and/or side effects 
would be known. 

M_ has asked us repeatedly for permis- 
sion to return to work. He has been feeling 
guilty about being off for this extended pe- 
riod. He did convince us that he could try. 
He tried and failed. He is now on the Synth- 
roid as of 12/19/96. I am speaking with him 
daily. We have also put him on Benadryl in 
an attempt to improve his sleep. Steep dis- 
turbance has been a major problem this 
past week and a half because of his stress 
around returning to work. 

Dr. Cohen and I have discussed this case 
at length this week. The medication, re- 
sponse is not as good as we would have 
hoped it would be as yet. We can continue 
to increase it. We are not satisfied that we 
are where we need to be in his treatment. 

M_'s mood this past week has plummet- 
ed. He is not sleeping. He is obsessing. He is 
self-loathing. He is overwhelmed and quite 
frankly, I am concerned about his suicide 
potential. 

We understand that M — plans to make 
another attempt to go to work on Thursday, 
12/12/96. 

If he can manage to gather his strength to 
complete that first shift, we will have 
cleared one major hurdle. 

We understand the dilemma that exists 
when an employee does not show up for 
work or at least follow a protocol and notify 
the employer. We were afraid of this very 
thing happening. This situation is disap- 
pointing to us all. 

Should M_ be unable to manage the 
Thursday shift, we will be forced to consider 
that he may be disabled long term. 

Thank you very much for all of your as- 
sistance and patience. 

As a result of Grievant's absence 
from work from December 20 through 
26, 1996, he had a pre-suspension hear- 
ing on December 27, 1996. The min- 
utes reflect that he acknowledged that 
although he was taking his prescribed 
medication when he worked the day- 
shift from December 12 through 17, he 
stopped taking the Synthroid on De- 
cember 20, the first of the seven con- 
secutive days he was absent from his 
scheduled night shift. According to 
Grievant, this medication not only was 
not helping him but was "screwing 
him up". Regarding his December 3 
through 7 absences, Grievant stated 



that after being off work for so long he 
could not deal with returning (C-15), 

On December 31, 1996, Grievant was 
suspended for five days for violating 
his August 1996 Last Chance Agree- 
ment, and on July 19, 1997, this sus- 
pension was converted to the present 
discharge. 

R.N. Susan Topping has specialty 
training and 18 years of experience as 
a psychiatric nurse. She testified that 
at the Range Mental Health Clinic she 
works very closely with psychiatrist 
Dr. Katherine Cohen, and that she 
prepared for Cohen's signature the 
two letters to the Company riegarding 
Grievant's treatment which \yere sub- 
mitted into this record as C-8 and 
C-14. Topping stated that she first saw 
Grievant in 1994 and that she had be- 
come more closely involved with his 
treatment program during the year 
preceding this arbitration hearing. 
Topping testified on the basis of 
Range Mental Health Clinic records 
regarding Grievant's treatment which 
she reviewed in preparation for the 
arbitration hearing. Certain of these 
treatment records were submitted into 
the arbitration record as U-1. 

Topping stated that Grievant's 
treatment at the Range Mental 
Health Clinic began in 1991 and con- 
tinues to date. He has been treated by 
various physicians there, with some 
breaks in his treatment. According to 
Topping, Grievant was seen by a phy- 
sician in March, April and December 
of 1991, in June of 1992, twice in Janu- 
ary of 1994, in May of 1995, in June of 
1996 and consistently thereafter. In 
addition to physicians, other personnel 
have participated in Grievant's treat- 
ment, including Topping, L.P.N. Mary 
Leas, Licensed Psychologist Robert 
McAllister and Mental Health Practi- 
tioner Karen Sussman. 

Topping testified that in 1991 Griev- 
ant's psychiatrist initially diagnosed 
him as having a generalized anxiety 
disorder and a single episode of major 
depression with obsessive-compulsive 
features, and Trazodone and Xanax 
were prescribed. Grievant's symptoms 
of depression persisted, said Topping, 
and later in 1991 he was prescribed 
Prozac, along with another medication 
to ease his sleep disorder. 

According to Topping, in 1991, 1992, 
1994 and 1996, Grievant continued to 
be prescribed Prozac, with a daily dos- 
age which eventually was increased to 
the maximum dosage. Even at this 
maximum dosage, said Topping, 
Grievant was not improving to the ex- 
tent expected so in November of 1996, 
he also was prescribed a thyroid-relat- 
ed medication called Synthroid. Top- 
ping explained that recent studies 



Case 1 :06-cv-00968-EGS Document 1 3-9 Filed 1 1 /22/2006 Page 1 of 24 



110 IiA286 



have shown that a small dosage of 
Synthroid often enhances the benefi- 
cial effects of Prozac. 

Topping testified that when she was 
reviewing Grievant's record to prepare 
for this arbitration hearing, she dis- 
covered that on September 3, 1996, Dr. 
Cohen had changed Grievant's diag- 
nosis to Bipolar Affective Disorder II, 
which is a mood disorder. Topping said 
that Depakote, not Prozac, is the medi- 
cation used to treat Bipolar Affective 
Disorder 11. According to Topping; she 
questioned Dr. Cohen about why, de- 
spite Grievant's September 1996 diag- 
nosis, he had been continued on Pro- 
zac rather than, a mood stabilizer, and 
Dr. Cohen could provide no answer. 
According to Topping, Dr. Cohen ac- 
cepted her recommendation that 
Grievant's medication be changed, 
and as of August 25, 1997, Depakote 
rather than Prozac has been pre- 
scribed to Grievant. Topping testified 
that as of the date of the arbitration 
hearing Grievant had not been taking 
Depakote long enough to realize its 
full benefits, which she estimated 
would not take effect for at least two 
and perhaps several months. She add- 
ed that at this time Grievant was on 
an initial dosage of this medication 
and had an appointment for a follow- 
up appointment. During this appoint- 
ment, she said, Grievant's blood would 
be tested and his medication dosage 
would be adjusted to achieve proper 
therapeutic range. 

According to Topping, a patient 
with Bipolar Affective Disorder II nor- 
mally, is not put on an antidepressant 
withput also being on a mood stabiliz- 
er, because an antidepressant alone 
can cause a manic episode in such a 
patient. In her opinion, it is possible 
that in Grievant's case the mixture of 
Prozac and Synthroid caused him to 
experiences a hypomanic episode in 
December of 1996. She noted that 
Grievant's Health Clinic record shows 
that on December 23, 1996, he reported 
that this combination of medications 
was making him feel "goofy" and mak- 
ing it difficult for him to wake up from 
sleep. 

Topping acknowledged that since 
Grievant began treatment in 1991 he 
has had a history of interrupting his 
treatment and failing to continue to 
take his medication as prescribed. She 
does not believe, however, that he ever 
has received the proper treatment for 
his mood disorder, which was not diag- 
nosed until September of 1996. She 
stressed that even after this diagnosis 
had been made, Grievant erroneously 
had been continued on Prozac, which 
is riot the medication used to treat his 
mood disorder. 



LTV STEEL MINING CO. 

In Topping's view, all this explains 
why Grievant's treatment personnel 
never could make sense of his irratio- 
nal behavior, including an unex- 
plained inability to attend work even 
though he likes his job and suffers ex- 
treme guilt and remorse when he does 
not go to work. Typically, said Top- 
ping, a patient in depression who does 
not respond to treatment will exper- 
ience a worsening of the symptoms of 
fatigue, a sense of helpless and hope- 
lessness, and perhaps suicidal 
thoughts. She added that while Griev- 
ant has suffered from all these symp- 
toms, his treatment personnel have 
been unable to understand or explain 
his persistent irrational behavior. She 
stated that this is why eventually Dr. 
Cohen began to suggest that Grievant 
go on S&A. 

Topping testified that if Grievant's 
present treatment for Bipolar Affec- 
tive Disorder II is successful, it is pos- 
sible that he will improve to a level of 
functioning which he never before has 
achieved. She added that continued 
use of Depakote does not impair a per- 
son's ability to function and that while 
on this medication Grievant safely 
could perform a full range of job re- 
sponsibilities, including operating 
large equipment. 

Company Contentions 

The Company contends that the evi- 
dence shows that there was just cause 
for Grievant's discharge. The Com- 
pany stresses that throughout Griev- 
ant's employment his absenteeism has 
been excessive, and he was counseled 
informally and formally, disciplined 
progressively, and advised as to the 
availability of the EAP before he final- 
ly was placed under a Last Chance 
Agreement in 1995. 

After he violated that Agreement, 
says the Company, he was reinstated 
under a second Last Chance Agree- 
ment in August, 1996, shortly after 
Management became aware that he 
had been diagnosed clinically as hav- 
ing depression. The Company agrees 
that depression is a treatable condi- 
tion, but only as long as a person ad- 
heres to his treatment program. Thus, 
says the Company, it spent a great 
deal of time structuring Grievant's 
August 1996 Last Chance Agreement 
in a manner which would permit him 
to demonstrate that he can be a reli- 
able employee. 

According to the Company, Griev- 
ant's pattern of unreliability contin- 
ued, and he violated his August 1996 
Last Chance Agreement by failing to 
adhere to his treatment program, fail- 
ing to take any or all medications pre- 
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scribed and failing to maintain his 
work schedule. On this latter point, 
the Company stresses that after Griev- 
ant was released to return to work by 
the Range Mental Health Clinic, he 
missed 11 out of 18 scheduled shifts in 
December 1996, for which he failed to 
call off and failed to provide verifica- 
tion that his absences were necessary. 
Moreover, says the Company, the evi- 
dence shows that from late August of 
1996 Grievant was failing to take his 
medication as prescribed and that this 
continued even after his discharge, 
during the period when he was at- 
tempting to regain his employment. 

The Company states that it is at the 
end of its rope with Grievant, and it 
can do no more than it already has 
done to induce him to be a responsible 
employee. The Company points out 
that during his pre-suspension hear- 
ing Grievant admitted that he violated 
his August 1996 Last Chance Agree- 
ment as charged, and that in its corre- 
spondence to the Company Grievant's 
treatment team at the Range Mental 
Health Clinic also acknowledged that 
he violated this Agreement. In the 
Company's view, the Union is not enti- 
tled to expect that Grievant be given a 
third "last chance" as an employee, 
and, accordingly, the present griev- 
ance should be denied. 

Union Gontemtions 

The Union acknowledges that Griev- 
ant agreed to and signed his August 
29, 1996 Last Chance Agreement, but 
it notes that this Agreement had very 
stringent terms. More importantly, 
says the Union, when Grievant was 
reinstated under that Agreement no 
one, including the Company,, was m 
the position to take into consideration 
that he was not getting the proper 
treatment for his medical condition. 
On this score, the Union stresses that 
Grievant had been prescribed two 
medications he should not have been 
taking: the first one, Prozac, had been 
prescribed since 1991; the second one, 
Synthroid, was prescribed in 1996 to be 
taken along with the Prozac. 

According to the Union, the evidence 
shows that Grievant's medication 
should have been changed in Septem- 
ber 1996, when his diagnosis was 
changed from depression to Bipolar 
Affective Disorder II. Moreover, the 
Union stresses that Grievant had no 
way of knowing this and no way of 
controlling the treatment program de- 
signed for him by the Range Mental 
Health Clinic. 

The Union stresses that R.N. Top- 
ping testified that as soon as she dis- 



covered that Grievant was on the 
wrong medication she convinced his 
psychiatrist to change his medication 
to the proper one, beginning in August 
1997. The Union points out also that 
Topping expressed her confidence that 
once Grievant's new treatment takes 
effect he can resume his employment 
and be a good employee who does not 
miss work. 

The Union considers Grievant to be 
a victim of improper medical treat- 
ment who now can and should be 
saved from the results of that mis- 
treatment. It urges the Arbitrator to 
give Grievant the opportunity to dem- 
onstrate that he can be a productive, 
reliable employee by reinstating him 
to his employment after the Range 
Health Clinic is satisfied that he is 
ready to return to work. 

Findings 

There is no disagreement between 
the parties that during Grievant's em- 
ployment his rate of absenteeism has 
been excessive. The evidence also 
leaves no doubt that the Company re- 
sponded to Grievant's unacceptable 
attendance toy applying progressive 
discipline, and that after each in- 
stance of discipline he failed to re- 
spond, at least for very long, by cor- 
recting his attendance problem. This 
progressive discipline finally included 
two Last Chance Agreements, the first 
in 1995 and the second in 1996. Follow- 
ing Grievant's reinstatement under 
the 1996 Last Chance Agreement, he 
missed 11 of the first 18 shifts he was 
scheduled to work, and he gave no no- 
tice or verification for any of these 
absences. 

In addition to the strict condition 
that Grievant miss no work during a 
one-year period following his rein- 
statement, the Last Chance Agree-, 
ment required him to adhere to his 
treatment program at the Range Men- 
tal Health Clinic and to continue to 
take all medications prescribed for 
him. The evidence shows that Griev- 
ant did not abide by his agreement to 
take all prescribed medications for any 
significant period of time between Au- 
gust 29, 1996, when he signed the Last 
Chance Agreement, and the period in 
December, 1996— less than four 
months later— when he failed to work 
as scheduled immediately after his re- 
instatement. 

During the entire period in issue, 
everyone involved in Grievant's em- 
ployment situation believed that he 
was being treated by the Range Men- 
tal Health Clinic for diagnosed clinical 
depression. Management had been so 
informed in a July 22, 1996 letter from 
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Grievant's treatment personnel which 

states: M is a client of Range Mental 

Health Center. He has been diagnosed 
with Major Depression, Recurrent. He 
has recently been prescribed Prozac in 
an effort to combat the serious symp- 
toms of depression" (C-8). It was in 
reliance on this representation from 
Grievant's treating psychiatrist that 
the parties carefully structured Griev- 
ant's Last Chance Agreement by in- 
cluding specific conditions tailored to 
his actual circumstances which were 
intended to enhance the possibility 
that he finally could overcome his at- 
tendance problems and become a reli- 
able emiployee. This reliance is obvious 
in Item B: of the Agreement, which 
requires: M — will continue in his use 
of the prescription drug Prozac, or oth- 
er medications used in the treatment of 
depression, as prescribed for him at 
the Range Mental Health Clinic" (Em- 
phasis Added; C-14). There is no ques- 
tion that the parties who structured 
this Agreement were aware that 
Grievant's past pattern of excessive 
absenteeism was related to the emo- 
tional problems he had sought treat- 
ment for at the Range Mental Health 
Clinic. Indeed, by its own terms the 
Agreement tacitly acknowledged that 
his ability to meet the strict require- 
ment of unbroken attendance for one 
year very likely depended on his suc- 
cess in satisfying the other two re- 
quirements that he adhere to his 
treatment program and continued to 
take all prescribed medications. 

At the arbitration hearing, R.N. 
Topping disclosed that when she re- 
viewed Grievant's medical records in 
preparation for the September 4, 1997 
arbitration hearing she discovered 
that in September 1996 his psychia- 
trist. Dr. Cohen, had changed his diag- 
nosis to Bipolar Affective Disorder II. 
Topping testified that when she ques- 
tioned Dr. Cohen, she could provide no 
explanation for why she also had not 
changed Grievant's medication from 
Prozac, which treats depression, to De- 
pakote, which is a mood stabilizer 
which treats Bipolar Affective Disor- 
der II. Cohen implicitly acknowledged 
her error, however, by immediately 
taking Grievant off Prozac and pre- 
scribing Depakote instead, effective 
August 25, 1997. 

[1] There is no way to determine 
whether Grievant's failure to respond 
to his psychiatric treatment over the 
last several years, including prescribed 
medication, is attributable to the pos- 
sibility that his illness may have been 
misdiagnosed from the beginning. For 
purposes of the present case, however, 
the evidence clearly shows that from 
September 1996 to August 1997 his 



treatment included the prescription of 
medications which are not designed to 
control the disorder identified in his 
diagnosis. This includes virtually the 
entire period in issue here, from Sep- 
tember through December of 1996, 
when he violated his Last Chance 
Agreement by failing to take his medi- 
cation and subsequently failing to 
come to work. 

This record does not contain the sort 
of expert medical evidence which 
might provide information as to the 
range of potential consequences to 
Grievant of being prescribed the 
wrong medication for his diagnosed 
disorder. It seems apparent, however, 
that continued use of the prescribed 
medication might have certain unpre- 
dictable effects on him. He also was 
taking no medication which might be 
expected to assist him in controlling 
his diagnosed disorder. 

[2] Under these very unusual cir- 
cumstances, I cannot find that there 
was just cause for Grievant's dis- 
charge for violating his Last Chance 
Agreement by failing to take his medi- 
cation and subsequently failing to 
come to work. The evidence shows that 
although Grievant did work for six 
shifts beginning on December 12, 1996, 
he never should have been released to 
return to work at the beginning of 
that month, during the period of time 
when the Range Mental Health Clinic 
was prescribing him the wrong medi- 
cation for his diagnosed disorder. 
Thus, under this Award the Company 
is directed to treat Grievant as if he 
remained on sick leave from the time 
of that erroneous certification that he 
was able to return to work until the 
present time. Also, Grievant shall be 
returned to active employment upon 
presentation of satisfactory evidence 
that he is medically fit to return to 
work. 

AWARD 

The grievance is resolved as set forth 
in the above Findings. 
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niority to hourly rate instructors. As 
the evolution of this provision indi- 
cates, safeguards were built into this 
provision, such as Section A.3. 

During the years the Grievant 
taught at WLAO he apparently made 
no effort to inquire into his seniority 
status, notwithstanding the pivotal 
importance of seniority in obtaining 
teaching assignments. This was true 
when he enjoyed six (6) hour teaching 
assignments during a time period fol- 
lowing the establishment of the Fi- 
nance discipline and its seniority list 
and during the early '90s when the 
Grievant did not receive any teaching 
assignments for a few semesters. 

During none of the above did the 
Grievant question WLAC about either 
his seniority or teaching assignments. 
Given the importance of seniority to 
teaching assignments and continued 
teaching opportunities, it is incredu- 
lous that the Grievant neither re- 
viewed the available seniority lists, 
and they were available, nor made any 
inquiry. This conduct can not be con- 
strued as "reasonable diligence." 

The inference drawn by the Arbitra- 
tor from this evidence record is that 
the Grievant was satisfied with the 
scheduling until the Fall '95 semester 
when there was an adverse impact on 
his familial situation given a change 
in the teaching assignment, particu- 
larly the days involved. In making in- 
quiry into this change in August and 
September '95, the Grievant discov- 
ered what he considered to be contrac- 
tual violations by WLAC dating back 
to the '78-'80 Agreement. 

The bottom-line is that the Arbitra- 
tor must find that the remaining is- 
sues in the September 22, 1995, griev- 
ance are not timely filed. The 
consequences of this are expressly 
stated in Article 28.C.1; thus, the Arbi- 
trator is effectively stripped of any dis- 
cretion as to the remedy. 

Absent "mutual agreement to ex- 
tend the time," and there was none, 
and given the finding that the Sep- 
temiber 22, 1995, grievance was not 
timely filed as to the issues stated, the 
grievance miust be found "concluded." 
As noted, such a conclusion is mandat- 
ed. 

With reference to the underlying is- 
sues of the grievance, these were ad- 
dressed, but, given the above conclu- 
sion, constitute what the judicial 
forum, would call obiter dictum. 

AWARD 

Based on the evidence record as a 
whole, it is the AWARD of this Arbi- 
trator that the September 22, 1995, 
grievance was not timely filed in ac- 



cord with Article 28.D.1; therefore, 
pursuant to Article 28.C.1 the griev- 
ance is considered concluded. 



CROSS OIL REFINING CO. — 
Decision of Arbitrator 

In re CROSS OIL REFINING COM- 
PANY and INTERNATIONAL 
UNION OF OPERATING ENGI- 
NEERS, LOCAL 382, FMCS Case No. 
980821-15446-3, January 25, 1999 

Arbitrator: Ronald E. Bumpass, se- 
lected by parties through procedures 
of the Federal Mediation and Concilia- 
tion Service 

DISCHARGE 

1. Last chance agreement ►118.815 
►94.117 ►118.646 

Union may challenge discharge of em- 
ployee who was discharged because of cus- 
tomer complaint, even though he was sub- 
ject of last chance agreement that stated he 
would be terminated for further incidents 
regarding his personal conduct with others, 
since employer must be required to show 
cause for discharge. 

2. Customer complaint ►118.646 

Employer did not have just cause to dis- 
charge employee because of customer com- 
plaint, despite contention complaint was 
straw that broke camel's back for employee 
already subject to last chance agreement, 
where grievant followed protocol and called 
his shift leader to intercede in his difficulty 
with customier, and grievant's refusal to 
load customer's truck as demanded by 
truck driver was result of emiployee's under- 
standing of order in which he should be 
scheduling his work. 

3. Customer complaint — Emotion- 
ally unstable employee ►118.646 
►118.655 ►IIS.SIS 

Employee, who was discharged without 
just cause for customer dispute, is reinstated 
conditioned upon proof of his mental and 
emotional fitness by psychologist or psychia- 
trist that grievant is mentally and emotional- 
ly fit to f)erform his duties without disrup- 
tion to workplace, and employer may require 
employee's retraining with counselor to im- 
prove grievant's abiUty to relate to custom- 
ers, where grievant was already under last 
chance agreement for difficulties in his per- 
sonal dealings with others at time of incident. 

4. Customer complaint — Diabetic 
employee ►118.646 ►llS.eSS ►118.806 
►118.815 

Diabetic employee, who was discharged 
without just cause for his dispute with cus- 
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tomer, is reinstated without back pay, 
should be subjected to specific rules of con- 
duct, should be warned to eliminate harass- 
ing comments, vulgarity and profanity 
from his workplace vocabulary, and is or- 
dered to take extraordinary care to keep 
sugar levels under control, where he was 
under last chance agreement and is respon- 
sible for personal behavior. 

5. Diabetic employee ►■118.655 

Employer may have to accommodate dia- 
betic employee who had problems dealing 
with others with some additional breaks for 
snacks or medicine as needed and employee 
should not be required to work through 
"lunch" or miss meal, inasmuch as failure to 
medicate and eat in timely fashion can cause 
attitude and personality changes in diabetic. 



Appearances: For the employer — 
Charles E. Clark, manager human re- 
sources; Robert Compton. For the 
union — Byron Thomason, business 
representative; Maurice Faulkner. 

CUSTOMER COMPLAINT 



Issue 

BUMPASS, Arbitrator: — [The issue 
is: — ] 

Whether or not the grievant was dis- 
charged for just cause and if not what is the 
appropriate remedy? 

Factual Background 

On June 22, 1998 a meeting was held 
to discuss the employment of the 
grievant with Cross Oil. A letter of the 
same date to the grievant contained 
the following information: 

Dear M^ : 

A meeting was held on Friday, June 19, 
1998, to discuss your employment with 
Cross Oil. Those in attendance were Ryker 
McDaniel, Charlie Clark, Maurice Faulk- 
ner, and yourself. 

Over the last several months, your personal 
conduct with employees, customers, truck 
drivers and contractors, while on the job, has 
been unacceptable to Cross Oil. Also, in a 
recent incident with a lube oil customer 
Cross could possibly lose some business. Since 
you have violated the terms of the signed 
agreement (see attached), you were terminat- 
ed from Cross Oil on June 19, 1998. 

Company's Position 

The termination of M_ is not arbi- 
trable. Specifically the Company ar- 
gues that a certain agreement entered 
into between the grievant, M_, and 
the Company on or about June 11, 
1996 regarding the conditions for fu- 
ture employment at Cross Oil & Mar- 



keting, Inc., takes the grievant outside 
of the Collective Bargaining Agree- 
ment entered into between the Union 
and the Company and which is a part 
of the record on Company Exhibit 1. 
The particular agreement in question 
is exhibit 2B, page 2. 

In the alternative, it is the Com- 
pany's position that there was just 
cause to terminate the employee based 
upon various incidents which oc- 
curred after the implementation of the 
agreement of June 11, 1996 and the 
date of termination. 

Union's Position 

The Union contends that the griev- 
ance is arbitrable, and that the Com- 
pany must prove just cause as the basis 
for the teirinination of the emiployee. 
Further, there is no just cause present 
and the grievant should be reinstated 
with back pay and made whole. 

Evidence 

M_, (hereinafter the Grievant) is 
age 50 and a diabetic. He has been 
afflicted for approximately 30 years. 
He has been employed by Cross Oil 
Refining & Marketing, Inc., (hereinaf- 
ter Company) for over 20 years, with 
his seniority date being August 18, 
1978. During his employment at Cross 
Oil there have been a number of repri- 
mands given to the grievant by the 
Company and which were into evi- 
dence without objection. A two-week 
suspension without pay was imposed 
on or about May 28, 1996. 

His position with the Company in- 
volves interaction with various custom- 
ers of the Company and the truck driv- 
ers who are contracted by various 
customers of the Company. Based upon 
a number of complaints over the years 
about the grievant by a number of cus- 
tomers and his interaction with co- 
workers is the basis for the Company's 
decision to terminate his employment. 

Critical to the analysis made by 
Management for the Company in ter- 
minating the grievant are reasons that 
are given in a memorandum from Mr. 
Charlie Clark to Mr. Maurice Faulk- 
ner which includes the following: 

Listed below are items that we began to 
discuss but did not complete in our meeting 
on June 19, 1998, which led to M_'s dis- 
charge. 

1. On two different occasions in the 
month of April, a shift manager was called 
to the lube plant to resolve problems be- 
tween M — and truck drivers. 

2. In late April or early May, M had an 

incident with Ryker McDaniel during a 
conversation with Charlie Higgs and Trey 
Martin. While Ryker was trying to give M_ 
an answer about loading a truck, M con- 
tinued to rant while failing to listen. M_ 
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then accused Ryker of not responding to his 
question. M_ turned, through up his 
hands, and left the office. M— was trying to 
tell Ryker how to do his job. 

3. Early in the month of June 1998, M — 
had a confrontation with an employee of 
H.M.T. at their water cooler. 

4. Also in the early part of June, an inci- 
dent occurred between M and the H.M.T. 

supervisor over cold roll. 

5. On June 5, 1998, M had an outburst 

at the new truck loading dock in the pres- 
ence of Trey Martin, Ronnie Jackson, and 
Systemis Contractors. 

6. On June 8, 1998, Ryker called the lube 

plant to tell M not to use 272 for any more 

loads or blends. Before Ryker could contin- 
ue with his instruction, M — interrupted by 
asking what he thought would be used to 
blend B-200. This was done in a very sarcas- 
tic tone. Ryker then told M to shut up and 

listen to what to do. 

7. On June 13, 1998, Ryker was giving M — 
a ride back to his truck and during the 

entire ride, M ranted and complained 

about not getting lunch. He then told 
Ryker that he had lied about lunch. Ryker 
then became aggravated and got out of the 
truck leaving M complaining to himself. 

8. On June 16, 1998, M — was working 
graveyards when he had another confronta- 
tion with a Technical Chemical driver and 
the shift mianager. 

Mr. Glenn Doss, a long time employ- 
ee of Cross Oil and currently a chemist 
and formerlj' a member of the Collec- 
tive Bargaining Unit, testified that the 
grievant is a very productive employ- 
ee. He considered the grievant a friend 
and took it upon hiraiself to visit with 
the grievant some time in April 1998 to 
tell him that "I've heard that you are 
getting back to your old ways." He had 
been a party to the "last chance agree- 
ment" which was entered into by the 
Company and the grievant in June 
1996. The basis for Mr. Doss speaking 
to the grievant and Mr. Faulkner, 
Chairman of the Union Commiittee at 
the plant was testified to as follows: 

Q. So, let's go to your meeting with M in 

April of '98 prior to his discharge. You went 
to himi, friend to friend, you said, "There are 
problems. I've heard problems." 

A. Correct. 

Q. And if I ask you to be very specific, 
what had you heard, just one examiple of a 
particular problem? 

A. Okay. A truck driver — I'm not gonna 
call his name — they come to the lab all the 
time. They have to have paperwork to 
leave — and this one particular truck driv- 
er — of course, I had heard others — but this 
one particular one says, "mad Dog" — which 
is what they call him — " is getting back in 
the same old boat he was in before, and he 
pissed me off." I said, "Well, there's noting I 
can do about it." 

Q. Did he say how he pissed him off? 

A. No, he didn't. 

Q. So, he just miade that statement? 

A. Right. 

Q. Have you heard — let's skip along here. 
Have you heard any specific examples of 
what M did to any particular person, ei- 
ther directly to you, in other words, some 



driver comes into the lab and he says, "M — 
did so and so"? Can you relate to a specific 
comment that somebody related to you di- 
rectly? 

A. No, I can't. 

Q. Have you heard from any other person 
a particular conversation that someone ob- 
jected to? Well, I guess we're talking about 
truck drivers. If you want to distinguish 
between that and a co-worker, that's fine. 
I'm interested in anything. 

A. I've had a couple of co-workers say 
something. 

Q. All right. And what have they said? 

A. They was just repeating what they 
heard so I'd rather not elaborate on it be- 
cause I really don't know. 

Q. What they had heard someone else 
say? 

A. Correct. 

Q. Have you had any personal confronta- 
tion with M — ? 

A. Do you mean arguments? 

Q. Yes, arguments. 

A. Not that I can recall. I haven't. 

Q. Nothing that you have experienced 
personally and would think that the Com- 
pany might be justified in terminating him 
for what he's talked to you about? 

A. That's correct. I've never had an argu- 
ment with M at all. 

Three of the seven complaints listed 
in exhibit 2F reflect confrontations be- 
tween the grievant and his supervisor 
Ryker McDaniel. 

Mr. McDaniel currently serves in 
the position of Product Manager. In 
that position he schedules production 
for Cross Oil's production rate. His re- 
sponsibilities include management of 
the loading and blending of finished 
products and the inventory for Cross 
Oil. He reports to Mr. Tom Moore, 
Vice-President at Marketing. He su- 
pervises five (5) loader blenders includ- 
ing the grievant. 

Mr. McDaniel has had problems in 
employment with the Company as well. 
He was fired when he was in the posi- 
tion of a lab technician and he had a 
confrontation with Mr. Charlie Clark. 
He is 33 years old currently and believes 
that he has overcome problems with his 
temper. He participated in the prepara- 
tion of the Probation Agreement en- 
tered into between the grievant and the 
Company in June 1996. 

Mr. McDaniel's testimony regarding 
the probationary contract is as follows: 

Q. Well, let me just ask you first. Are you 

aware when M was placed on probation in 

1996, June of 1996? 

A. Yes. 

Q. And the terms of the probation? 

A. Yes. 

Q. Did you participate in that, in that 
determination of the probation letter? 

A. Yes, I did. 

Q. Was M there, did he participate, did 

you all talk about it in this meeting? 

A. Yes, we had a meeting, and I believe 
everybody signed the probation. 

Q. What was the subject matter? What 
were you talking about M — changing his 
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conduct or not repeating this conduct in 
the future? What was the subject matter of 
that? 

A. Well, it's basically just— M_ just hav- 
ing trouble communicating with his fellow 
employees, truck drivers, trucking compa- 
nies through the truck drivers, with the lab, 
people in the lab, and again, that includes 
fellow employees, just kind of disrupting. 

Q. When you say trouble communicating, 
can you give us any more specifics, any 
better examples? I mean, this is at the time 
of this meeting of this probation letter. 

A. Have you got any specific on it, Char- 
lie? 

Q. No, I'm asking you if you remember 
anything at the time of that meeting? 

A. No, I don't remember any specifics. 

Q. Now, then after the probation, June of 
1996, did you notice any change in M — 's 
conduct, or the way he was working, or his 
relationship with fellow employees, or con- 
tractors, or truck drivers? 

A. This is after we. . . 

Q. After June of '96. 

A. Two weeks laid off and the probation, 
right? 

Q. Yes. 

A. Yes, M was as good a worker as you 

could ask for up until, I guess, it was June 
of '96 through about April of '97. '98, I'm 
sorry. 

Q. So, June of '96 after he signed the 
probation letter, he started being — doing 
fine, you had no quarrel with his work, or 
his conduct, or his relationship with any- 
body else. . . 

A. Right. 

Q. . . . until about April of '98; is that your 
testimony? 

A. That's right. 

Mr. McDaniel observed the basis for 
some of the changes from good behav- 
ior to aberrant behavior and his testi- 
mony included the following: 

Q. Can you be more specific about pop- 
ping off or what he would say back over the 
radio? 

A. No, not over the radio. It's just a gener- 
al popping off on the radio. 

Q. Would you classify the popping off as 
rude tj^e remarks? 

A. Rude,. yes. 

Q. Demanding? 

A. Yes. But from my personal — between 

me and M , the trouble came between him 

working under me, the popping off got to 
where it was — I was having trouble commu- 
nicating orders to M — 

Q. Give me an example of what you're 
talking about and give me a time frame and 
be as specific as you can. 

A. All right. Looking at sometime right 
after April, I don't know the specific time, 
but I was in the office, I had walked in in 
the morning to pick up paperwork. 

Q. This is April '98? 

A. Right. It was after April of '98. And Trey 
Martin was in the oflice, Charlie Higgs was 
in the office, and I believe Charlie Higgs was 
a blender that day, and M_ was loading 
trucks. Trey Martin happened to be in the 
office at the same time. I'm talking with 

Charlie and Trey, and M comes in and he's 

just — he comes in and interrupts the conver- 
sation and asks me about a truck that is to be 
loaded, a question, "What were we going to 
put on this truck to be loaded?" I stopped my 



conversation and went to answer M — , and 

M is getting everybody in the room in the 

conversation like I didn't— I wasn't doing my 
job, "There's nothing to put on this truck and 
this guy hasn't got any loads to put on this 
truck." And I'm trying to explain and tell 
him what to put on the truck, and he doesn't 
hear it while he's running his mouth. 

Q. How is he running his mouth? W^hat 
do you remember him saying while you are 
trying to explain that to him? 

A. He's explaining where I felt like that I 
was messing up and I didn't have anything 
to put on this truck. I didn't have a load. 

Q. In other words, it was as if you were 
doing something wrong and he knows- how 
to do it and he's right? 

A. Yes. 

Q. Okay. And who was present at that 
time? 

A. Trey Martin and Charlie Higgs. 

Mr. McDaniel testified about an- 
other incident on June 8, 1998 as fol- 
lows: 

Mr. McDaniel: 

A. We were getting ready for a barge load 
and I called down to the lube plant to set 
aside this Tank 272 to load on the barge. 

M answered the phone, and I went to 

telling him not to load anything from this 
tank, and before I could explain myself —or 
he just cut me off right there and just said, 
"What do you think we're gonna be blend- 
ing B200 with?" I mean, he just chopped me 
off right there, and it was done in a very 
smart aleck tone from him to me, "What do 
you think your are going to do with this 
B200? What are we gonna do that with?" 

Q. And this is an employee to his immedi- 
ate supervisor? 

A. Right. I told M_— I told him to shut 
the hell up and I'd tell him what I— if he 
would stop and listen, I would tell him what 
to do if he would just let me finish. Then I 
told himi what to make the blend out of and 
I hung up. I called back thirty minutes 
later and finished my blends for the day, my 
orders to the guys at the lube plant, and 
M_ answered the phone again, and he 
asked me what I was pissed off about. I 
guess he — and then I told him, you know, it 
was his mouth and his popping off that I 
wasn't gonna — I didn't want to put up with 
it anymore. It was getting in the way of 
communications, and that he needed to 
keep it quiet. And he told me if — if I, you 
know, I cussed him like that again, that 
Cross Oil would have somiething to fire him 
over, and I told him again to shut up, that 
his miouth was his only problem. And then I 
asked him if he understood and he said, 
"Yes, sir," and he hung the phone up. 

Q. Had you cussed him during that. . . 

A. I told him to shut the hell up. 

Q. Had he used any profanity at the same 
time? 

A. No. 

Q. Then he said, "Yes, sir," and hung up 
the phone after you told him that that 
could get him fired? 

A. Right. 

Q. Okay. Would you have the authority to 
fireM_? 

A. No. 

Q. That has to be done through Mr. 
Clark? 

A. Yes, from Mr. Clark. 
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The third incident testified to by Mr. 
McDaniel regarding the grievant is as 
follows: 

Q. Now, your next paragraph, you're talk- 
ing about in April of '98 when shift manag- 
ers were called to the lube plant to confront 
problems concerning M_ and truck drivers. 
What did you find then? 

A. On the incident that I followed up on, I 
was working in a day shift. Tim Orr was the 
shift supervisor. I heard there was problems 
down there— I believe Tim come and told 
nie— between M— and a truck driver again. 
And I come in after the fact, after the dis- 
pute or whatever you call it was over with. I 
talked to M_ and asked M_ what happen- 
ed, and I had called down there and asked 

M to pull one eighteen-wheeler in front of 

another to satisfy a ciastomer order. M_ 
said that the truck driver used profanity 
toward him, got pissed oflf, got mad and was 
trying to cause trouble. 
Arbitrator: Which one? 
A. His name was W — 

Arbitrator: Was he the one in front and 
then you pulled somebody in front of him? 
A. Right, right. 

Arbitrator: Go ahead, I'm sorry to inter- 
rupt you. 

A. W_ was still at Cross Oil, so I went and 
run him down. He was walking back to . . . 
Q. That's the truck driver? 
A. This is the truck driver, W_. He was 
walking from the scale house back to the 
lube plant, and I just pulled up and intro- 
duced myself and I told him, I said, "I just 
wanted to know what — what went on down 
there," and explained to him I was the su- 
pervisor, that I told M_ to pull that truck 
around him, and W_ asked me, he said, 
"You didn't tell him to call me no mother- 
fucker, did you?" I said, "No, I didn't." 
Q. That's what the truck driver said? 
A. That's what the truck driver said. 
Again, it's— I did, M_ said he did— didn't, 

and W said he did. 

A fourth incident was one which in- 
volved a Kenneth Bailey and was testi- 
fied to as follows: 

Q. What is the custom and practice, or 
what are you supposed to do if M — or an- 
other blender has a problem with a truck 
driver or has a problem with anybody, an 
outside contractor, what's supposed to hap- 
pen? 

A. Well, I personally talked with each of 
the loader blenders, and if they have any 
problem at all, they contact the shift man- 
ager which is— if I'm not at work- they'll 
either contact me or they'll contact the 
shift manager, which is a kind of a boss in 
the area of the operations. And he's there 
night and day. There's a shift manager 
there twenty-four hours a day, weekends, 
graveyards. He's kind of the boss when the 
supervisor is out of pocket. You're to con- 
tact him and let him handle any problems. 
Q. As opposed to like M_ handling the 
problems himself? 
A Yes. 

Q. I don't want you to tell me what he 
said, but did you talk to Jim Hawkins about 
M__? 

A. I talked to Jim Hawkins and just asked 
him. . . 

Q. Don't tell me. Did you talk to him 
about M_? Did he have some complaints 
about M_? 



A. Yes. 

Q Who is Jim Hawkins? 
A. He's the— I guess, he's the foreman of 
HMT Tank Builders that actually was a 
contractor at Gross Oil. 

Q. In other words, they were a contractor 
there. He was a foreman of a group for 
HMT contract building tanks there on the 
Cross premises? 
A. Right. ^ ^ 

Q. And you talked to him about some 
contact or some problem he had had with 
M_? 
A. Yes. 

Q. All right. Then we move to Saturday, 
June the 13th, on loading the last of the 
barge shipment. Tell us about that. 

A We had— this was our first barge ship- 
ment, and I had promised the loader blend- 
ers that I would furnish dinner for them 
Friday night, breakfast and lunch for them 
Saturday. They're working around the 
clock. I believe it was eight-hour shifts. I've 
got all four of the loader— blenders working, 
and Saturday morning about 8:30 a.m. we 
have a couple of spills, oil spills, so we've got 
a— we're trying to get the barge loaded. I get 
my boots on, and I'm out there pushing oil, 
picking up oil off the ground. It's hot. I 
helped pick up oil from about 8:30 a.m. to 
11:30 a.m., and it's hectic. There's a lot of 
work going on, and again, it's hot. But we 
get where we can handle it with one loader 
blender, so I let one loader blender go home, 
and I left one loader blender at the lube 
plant. And I went down to pick M— up to 
give him a ride back up to his vehicle, and 
he's harassing and— I say harassing— he's 
giving me hell because I didn't furnish 
lunch Saturday. I spent all morning pick- 
ing up lube oil. He says I lied to him about 
lunch, I didn't bring him lunch, I promised 
him lunch, he expected it, he thinks he 
deserved it. Like I say, I'd been knee deep in 
the oil spill which I didn't need to hear that 
right now. 
Q. Had he been helping with the oil spill? 
A He was loading— I believe he was fin- 
ishing loading trucks, vehicles, eighteen- 
wheelers. , ^ 

Q. But not with the spills themselves that 
you were working? 

A. Right. I was helping a crew clean up 
the spills. 
Q. Was he cleaning up the spills, too? 
A. He was continuing with his job of load- 
ing trucks. 
Q. So, he didn't come help with the spills? 
A. No, his job was to load trucks. 
Q. And he said you were a liar because 
you didn't bring him lunch? 
A. Didn't bring him lunch. 
Q. And that bothered you because you 
were tired, hot and bothered? 

A Well, it's just— he was pushing the 
wrong button. He was just aggravating me. 
The way I felt just— he shouldn't have been 
running his mouth. He needed to keep it 
quiet. I get back — we get out at the lab at 
his vehicle, and he's still talking about- 
asking why he didn't get lunch, and I just 
walk off and leave him standing there. This 
is a Saturday. He calls me Sunday night, 
and he was trying to apologize because he 
knew I was pissed off and he said I must 
have taken him wrong. 
Q. What did you say? 
A. I told him that I was hot and tired and 
that wasn't the time to be bitching and 
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complaining to me and accusing me of be- 
ing a liar. 

However, Mr. McDaniel does have a 
high regard for the grievant's job effi- 
ciency. 

Based upon certain conversations 
between the CEO of Cross Oil, Mr. 
Denny McConathy, it would appear 
that Mr. McDaniel was told to fire the 
grievant by higher authority as ex- 
plained in the following testimony: 

Q. Did anybody ever tell you that? Did 
Denny McConathy tell you to fire him? 

A. Denny McConathy told me if the man 
can't do his job, get rid of him. 
Q. Did he tell you to fire M_? 
A Yes. 

Q. Who is Denny McConathy? 
A. He is the CEO of Cross Oil. 
Q. He is the one that got you to fire him? 
A. No. 

Q. Who got you to fire him? 
A. It was a committee, me and Charlie 
Clark, Ronnie Jackson — came to the con- 
clusion to fire him. 

Q. Was that after Denny McConathy had 
made his remarks to you to fire him? 
A. Yes. 

Q. That's what I thought. So, Denny 
McConathy got pissed off at M_ and told 
you to get his head, right? 

A. I don't know if he's pissed off. That's 
between Denny — Denny McConathy. 
Q. Why did he tell you to flre him? 
A. You'll have to ask that to Denny. 
Q. That's it? But the decision to fire him 
was made without telling you? He just said 
fire him? 

A. The decision to fire him was made 
when me, Charlie Clark, Ronnie Jackson — 
in the meeting. 
Q. Uh-huh, after the CEO said to do it? 
A. True. 

Q. Is that correct? 
A. Yeah. 

Q. So, we might surmise that Mr. McCon- 
athy had a problem with him? Is Mr. 
McConathy going to testify today? 
A. I have no idea. 

Mr. McConathy, CEO, apparently 
was upset with the grievant over a 
particular problem with "Technical 
Chemical" and is evidenced by the fol- 
lowing testimony: 

Q. What was the problem with Technical 
Chemical? First, let me ask you. Who is 
Technical Chemical? 
A. It's a customer that we sell to. 
Q. A customer? 
A. Yes. 

Q. How do sell to them? 
A. They have their own trucking com- 
pany and their own drivers. 

Q. And they pick up lube oil at the plant? 
A. Yes. 

Q. What kind of problem had there been 
between M_ and a Technical Chemical 
driver that you know about? 
A. Not that I witnessed personally, but . . . 
Q. Now, Mr. Thomason has opened this 
issue up now on Technical Chemical and 
what kind of problems there were. What 
kind of problem was there? 

A. A problem with M_ and the driver 
getting into a conflict. 



Q. What kind of conflict? 
A. A conflict was in this one— one inci- 
dent—is the driver wanted to get loaded and 
M_ was loading another load and the driv- 
er was in a hurry. M_ and the driver get in 
a argument. 

Q. An argument about what? 
A. Not being loaded, not being able— I 
believe not being able to use the telephone 
or— let me look it up to be specific. Here it 
says, "On the 16th of June '98, M_'s on the 
graveyard shift"— and I'm getting the in- 
formation from Tim Orr— "Called to the 
lube plant." Tim Orr— by the time Tim Orr 
got down there they were both so upset with 
each other that he put the driver in one 
room and M_ in another room to keep them 
separated. The driver said that he pulled up 
in front of the loading dock and M— was 
loading a truck. M_ asked Technical 
Chemical to pull around and get in line. 
The driver asked to use the phone. M_ told 
him to move his truck before he went to use 
the phone and the guy proceeded to the 
office to use the phone. 

Arbitrator: Does that mean he did not 
move his truck? 
A. He did not. 
Arbitrator: Okay. Go ahead. 
A. He came back to the door and asked 
M_ how to get a outside line. One word led 
to another and Tim Orr was called in, and 
that's when Tim came down there and they 
were both mad at each other, and he had to 
separ — put one in one office and one in 
another and told one to be quiet and get 
loaded, and told the other to load and get 
quiet. 

Q. Is Technical Chemical a good customer 
of Cross? 

A. They're all good, yes, sir. I mean, 
they're weekly. 

Q. Would you say they're one of the larger 
customers, or one of the smaller customers, 
or how would you put them? 

A. They're probably once a week. They're 
a pretty large customer. 

Q. As I understand from your testimony, 
this information must have gotten back to 
Mr. McConathy that there had been some 
conflict with the Technical Chemical driv- 
er? 
A Yes 

Q. He knew about that, and he came to 
your office and he just said, "If the man 
can't do his job, well, fire him"? Did you feel 
like that M_, based upon that incident and 
several other incidents, could do his job? 

A. Based on several other incidents, he 
is— he can't do his job correctly. 

Q. Then who, after that statement by Mr. 
McConathy, all he said, "If he can't do his 
job, well, fire him," is that right? He didn't 
say, "Just fire him, period, regardless," or 
anything else? 
A. Right. 

Q. He said, "If he can't do his job, fire 
him"? 
A. Right. 

Q. Who did you meet with after that to do 
the firing? 

A. Charlie Clark, and Ronnie Jackson, 
and miyself. 

Mr. McDaniel testified that the 
grievant executed his duties properly 
during the Technical Chemical inci- 
dent which is indicated by the testimo- 
ny as follows: 
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Q. And as I understand the management 
aspect of that, that you have a limited num- 
ber of facilities that would actually load the 
lube oil into these tanker trucks? 

A. Right. At the time we had one loading 
dock. 

Q. Just one? 

A. Truck loading dock. 

Q. Just onis, okay. So, it's important for 
your scheduling— I take it that it takes 
sometime to get the tank loaded. About how 
much time? 

A. To get a truck driver — a tank loaded? 

Q. Well, like Technical Chemical, their 
tanker truck. 

A. Twenty-five, thirty minutes loading 
time. 

Q. So, you attempt to schedule the load- 
ing times in a sequence where really nobody 
has to wait? 

A. Right. True. 

Q. So, what is the rule if someone is late? 

A. They get in line. 

Q. And they go to the back of the line? 

A. That's right. 

Q. I guess as we've heard earlier in the 
testimony, there are times, I suppose, when 
there may be several trucks lined up? 

A Yes 

Q. Weil, let me ask you this question. Do 
you think it was inappropriate for M_ to 
have asked this gentleman to move his 
truck before he got out of it and walked 
inside to use the telephone? 

A. No. 

Q. That was probably the right thing to 
do? . 

A. I think it was the right thing to do. 

Q. As I understand, you weren't present, 
but did Mr. Orr ever tell you anything that 
the driver had said that caused this inci- 
dent or argument, whatever, that M— and 
this truck driver had? 

A. It wasn't any specific words other than 
they were both at each other's throat when 
he go there. He put one in one room and one 
in the other. 

Q. Is he here today? 

A. Tes. 

Tim Orr, a shift manager at Cross 
Oil gave his first hand account of an 
incident involving the grievant and a 
customer as follows: 

Q. You started out with, "M_ called me 
on the radio," and you were talking to R. 
Martin on the phone, and just go ahead and 
tell Mr. Bumpass what happened. 

A. Well, I was— we had been having trou- 
ble with the unit, and R. Martin is Ronnie 
Martin. He's my direct supervisor, und I 
was talking to him about problems we was 
having on the unit, and M — called on the 
radio and wanted me to come to the lube 
plant. 

Arbitrator: What's the problem with the 
unit? I don't understand that. 
A. I don't recall. On the crude unit we had 

Arbitrator: On the piece of equipment? 

A. In the process, yes, sir. 

Arbitrator: Okay, gotcha. 

A. Yeah, we'd had a upset in the process. I 
don't recall what it was, but there was 
something going on, and I told M — that I 
would be there as soon as I could. I finished 
my conversation with Ronnie on the phone, 
and by that time M_ called again and said 
that I'd better come down there, and that's 



when— M_ was up on the loading rack, the 
upstairs loading rack, the old loading rack. 
It's gone now, but ... 

Q. Excuse me. About what time of 'day 
was this? 

A. Around 10:15. 

Q. At night? 

A. Yes, sir, at night. It took place there 
within a very few minutes, I don't know 
how long. I got down there and I walked up 
on the rack where M — was at. He said the 
driver, the Technical Chemical driver, 
which his truck was sitting by the additive 
rack kinda in front of the lube rack, back- 
wards from the way the other trucks would 
have to pull out. He said the driver had 
come in and was giving him hell about he 
wouldn't load him and— he started talking 

to M up on the rack is what they told me, 

and he couldn't hear him for the pumps, 
and M_ was talking to him, and he told 
him to come up there and he didn't come up 
there, and then they got words exchanged, 
and when I got up there to talk to M_, M_ 
said the driver was pissed off because he 
couldn't talk and he wanted to use the 
phone and he told him he'd let him use the 
phone when he got through. I told the driv- 
er, "Just go on in there and I'll be in there 
in a minute to help you use the phone, in 
the dog house." Well M_ finished loading 
the truck, or was finishing loading the 
truck, and I went down and Jewel Over- 
street that drives for Ellsworth, and there 
was a colored fellow — ^I can't recall his 
name— standing there. I said "Jewel, what's 
the matter? M_ being a smart ass to that 
driver?" He said, "No, M_ wasn't no 
smarter ass than he always is. I just tell him 
to kiss my ass and we go about our business, 
you know." I went in the room, in the dog 
house, and M_ had finished loading Over- 
street in the meantime. Well, I'd told the 
driver to use the phone on M — 's desk, the 
Technical Chemical driver. Well M_ come 
in and said he needed his desk to fill the 
paperwork out. So, I put the driver over 
there in Ryker's old office which is two 
rooms to the dog house, and Ryker's is— 
there's just a door between the two oflflces. 
Well, the driver got on the phone with his 
dispatcher. We'd showed him how to use the 
phone, and that's when he go to talking to 
his dispatcher about the only problem he 
had— the only person he has a problem with 
at Cross was this little dickhead. 
Q. Meaning M — ? 

A. Yes, sir. I suppose he was — I suppose he 
was. That's who the conversation was tak^ 
■ ag place with. That's when— well, there 

vvas three of us there and I assume he 
wasn't talking to me. But anyhow, I told 
M_ and M_— it made M_ mad when he 
called him a dickhead. I told M_, "Go out 
and load that other truck, and if you'll line 
this truck up I'll load it, if you'll fill the 
paperwork out," because, you know, the 
driver was mad. M_ had done got mad at 
the driver by that time anyway. So, M — 
goes out and finishes, or loads the other 
truck on the new rack. In the meantime 
this driver has got his truck around. After I 
talked to the dispatcher and told hem we 
just had two people overworked and aggra- 
vated, and we'd see that his truck got load- 
ed, and I was going to instruct his driver not 
to say another word to M — , and was going 
to tell M_ not to say another word to the 
driver. We'd get the truck loaded and get it 



Case 1 :06-cv-00968-EGS Document 13-9 Filed 11/22/2006 Page 20 of 24 



111 LA 1020 



CROSS OIL REFINING CO. 



out of here. Well, then the driver got his 

truck around and M had to line up for the 

oil. I loaded the Technical Chemical truck, 

M filled his paperwork out and that was 

the end of that one, I thought. But like I 
say, I talked to the dispatcher myself and 
told him I'd work it out and get his tuck 
loaded tonight. He said, "Well, it'll be okay." 
I thought that was the end f it. Apparently 
not. 
Q. What was the rest of it? 
A. Well, all this is' the rest of it. 
Q: Why did you make — I mean, write 
down those notes? What was the— what 
brought about that? 

A. Charlie had asked me about it a couple 
days later if I had made notes. I said, "No, I 
hadn't made them yet, you know, but I 
know what happened. I'll write them 
down." So, that's the reason I made these. 
■ Q. Do you know the name of the Techni- 
cal Chemical driver? 

A. No, sir, I do not know his name. I know 
him when I see him, but I don't know his 
name. 

Q. Had you observed similar conflicts or 
confrontations between M_ and truck driv- 
ers before this? 
A. There was one, I don't know, a month 

or so before, in particular, when M called 

me down. It was on days. He had tried to get 
a hold of Ryker, and Ryker had moved the 

schedule around on the trucks and M had 

had one — tow trucks back out of the way so 
he could load the truck Ryker told him to 
load, and that's when — I got down there 
and the driver was all fuzzed up and mad 
because M — supposedly called him a dumb 
motherfucker? 

Q. Who told you that M_ called him a 
dumb motherfucker. 
A. He did. 
Q. The driver did? 

A. The driver did, yes, sir. I don't know his 
name. He's a big black man. 
Q. A black man or white man? 
A. He's a black man, older black man. 
Q. Did you ask M_ if he called him that? 
A. Yes, sir. 

Q. What did M_ say? 

A. He really didn't. He just said he was 
mad because he made him move out of the 
hole. 

Q. But he didn't say he hadn't called him 
that name? 
A. I didn't really ask him, no, sir. 
Q. Did M — say that either of these inci- 
dents that he had any faults in any way, or 
did he say it was somebody else's fault. 
What position did he take? 

A. Well, he was defensive, you know, like 
it was it — he was defensive. 
Q. Defensive? 

A. That the driver started it, especially 
with the Technical Chemical. He told me 
the driver was mad when he come in the 
plant. 
Q. M — then got mad? 

A. After the conversation took place, 
yeah. 
Q. And they had words? 
A. They had very little words while I was 
there, but apparently they had had words 
before I got down there. 

Q. Did you have to actually separate 
them, put one in one room, one in the other? 
A. Well, I told the driver to go over and 
use the phone over there, and M was fill- 
ing the paperwork out in his office part, 



and I was standing in the door between 
them. 

Q. After you separated them, did the driv- 
er and M have any more contact? 

A. No, sir. 

Q. That was end of it right there? 

A. That was the end of it right there. 

Mr. Orr further explained the situa- 
tion in testimony as follows: 

Q. As I understand your description, first 
of all, you were called by M ? 

A. Yes, sir. 

Q. I'm talking about the Technical 
Chemical incident. 

A. Okay. 

Q. You were called by him to come down 
and solve a problem that had occurred, and 
when you got down there you saw the Tech- 
nical Chemical truck parked in, what I un- 
derstood you to say, was the wrong direc- 
tion. 

A. Yes, sir, he was — the way — the traffic 
flow at the lube rack, you come in, you turn 
by the additive rack between two sets of 
tanks and make the loop and then you're 
headed back out — the way you go out — the 
way you came in after you load.. 

Q. And this is the standard way to come 
in and get loaded? 

A. It's been that way since I've been at 
Cross Refinery. 

Q; Did you ask the driver why he was 
coming in the wrong way? 

A. No. He was stopped there in the road 
where you make the turn and he could go 
either way, but instead of pulling on around 
and getting in line, he had stopped right 
ahead of the truck that was loading and 
went up and went to the rack. I don't think 
he ever went up on the rack, and that's 
where their conversation taken place. 

Q. Did he tell you anything else that M_ 
had told him to do? 

A. He told him to back in the hole, go 
around there and back in the hole, he didn't 
have the orders. M — didn't know whether 
he even had an order for him or not and 
that he'd work him in as best he could is 
what M told him. 

Q. And he was disappointed with that 
news, the Technical driver? 

A. Yes, sir. He thought he was on time 
apparently and he could load when he 
wanted to. 

Q. If faced with the same situation, would 
you have asked the driver to back in the 
hole? 

A. I did ask him to back in the hole that 
night. I didn't ask him, I told him. I said, 
"Pull your truck around there and get out 
of the way and we'll see what we can do," 
and that's what we done. 

Q. Then, I guess when you heard him 
talking to the dispatcher, you heard him 
call M — a dickhead. Did you hear him say 
anything else about what their conversa- 
tion had been? 

A. No, he just told his dispatcher, "This 
little son of a bitch is the only one I have a 
problem with. This little dickhead is the 
only one that ever gives me any problem, 
and if he's got to load me, then I'd as soon 
not come back down here." He's talking to 
his dispatcher. He's not talking to me. He's 
talking to his dispatcher. And that's when I 
told him, "Before you hang up your phone, 
I want to talk to your dispatcher." Well, I 
thought it smoothed everything over, and 
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everybody— that's what I was trying to do, 
you know, and I thought it was. 

Q. Did you ask the dispatcher or tell the 
dispatcher that the driver was late? 
A. Yes, sir. 

Q. Did he have a comment on that? 
A. No, sir. Technical Chemical, I mean, 
they've got an appointment time, but in the 
history that I've dealt with them— they're a 
compainy owned truck. They're not a con- 
tract trucker, and they come in whenever 
they can get here, and then generally we 
work them in as quick as we can. 

Mr. Orr's testimony is further ex- 
pounded on as follows: 

Q. Well, if a matter usually gets out of 
hand with a truck driver or somebody, what 
would M_ usually be supposed to do? Is he 
supposed to handle it himself or call you? 
A. Call me. 

Q. Did he call you to come down there? 
A. Yes, sir, on the radio. 
Q. M_ called you on the radio? 
A. Y^GS sir. 

Q. When you mention the radio, have you 
had any occasion to hear M_'s improper 
use of the radio, of profanity, or statements, 
or a conversation that you would consider 
out of line as far as company business? 
A. I've heard some profanity, yes, sir. 
Q. From M_? 
A- Y^GS sir. 

Q. That's a radio that anybody in the 
Company can be tuned into? 
A. Yes, sir. 
Q. Ladies, too? 
A. Yes, sir. 
Q. Customers, too? 

A. If a customer happens to be standing 
by one of the employees that has a radio- 

Q. Then looking at your notes, your typed 
notes, you said— when you said that you 
talked to the dispatcher and said that the 
truck driver said he only had problems with 
him when he came to Cross; that if he had 
not had to load his truck, he would not 
come back here, and then I see this state- 
ment that you wrote, "At that time M_ was 
standing by the desk like he was going to 
jump on the driver, and I told him to go 
outside and load the other truck and un- 
der—under the other rack. He went outside. 
I thought he was going to try to go through 
me for a minute but he did not." Did you 
think that there was possibly going to be a 
fistfight or an altercation between he and 
the driver? 

A. I don't know. It made M_ mad when 
that fellow called him a dickhead. 

Q. What is it that you thought he was 
going to go through you? 
A. Well, in the door he was ready. 
Q. He was ready to fight? 
A. Well, yeah, I would say so. I don't know 
about if it'd have ever come to blows or not, 

but M , you know. It made him mad. 

Q. Was the Technical Chemical truck 
blocking a road or blocking a drive or any- 
thing? 

A. It would have made it diflBcult to come 
through the road, yeah. You could have got 
around it, but he was parked the wrong way 
in the road, yes, sir. 

Q. But you still could have pulled around 
it and gotten around it, if necessary? 
A. If necessary, yes, sir. 
Q. And then on this second occasion that 
you talk about, on this elderly black man. 



this was before the Technical Chemical 
matter, and these were two Ellsworth 
trucks, and the driver told you that M_ had 
cursed him and that he didn't have to take 
that. He told you that M_ had called him a 
dumb motherfucker? 
A. That's what he told me. 
The Union presented the testimony of 
Mr. Maurice Faulkner, which primarily 
dealt with the termination meeting. His 
explanation was as follows: 

Q. There's been introduced in evidence, 
and I forget which evident— which— it's 
from Ryker McDaniel, Product Manager, 
and it talks about a meeting that was held 
on June the 22nd, 1998, with Charlie telling 
Maurice and M_, "That he would like for 
this meeting to be held in a orderly manner. 
Maurice agreed. M_ said nothing. Charlie 
got right to the point with M_ saying that 
because of his current actions along with 
M— being in the second year of a five-year 
probation. Cross regretfully terminates M_ 
effectively immediately. Charlie went on to 
say that, 'We at Cross Oil gave M_ plenty 
of chances to clean up his act; that he did a 
good job of it for two years, but since April 
of this year he's started falling back into 
that old M_ routine.' He then read to M_ 
the terms of the probation that he was serv- 
ing and reminded M_ that he and his 
Union Representative had signed the agree- 
ment. M_ began to take issue with Charlie. 
M_ was raising his voice saying that Char- 
lie had been trying to get his job for years 
and that Charlie had had him whipped 
down to a little sissy. Charlie told M_ to 
cool down and reminded M_ that this meet- 
ing will be held orderly. Maurice said, 'M_ 
had every right to ask questions; that any- 
body would be upset at this time.' And then 
Charlie told M_ that we would gather his 
belongings and get them to him. He asked 
Maurice to gather his uniforms and turn 
them in. Charlie told Maurice that Cross 
had plenty of cases on M_'s behavior and 
would be available for discussion Monday 
June 22nd, 1998. Maurice asked to hear the 
cases because he and M_ would like to 
know what he was being fired for. Then 
Charlie opened M_'s folder and began to 
give different incidents. M_ denied each 
incident. After four or five Maurice said, 
'This was going no where and that they 
would be in touch,' and they left the room." 
Is that a correct statement or do you re- 
member? This is June 22nd, 1998, signed by 
Ryker McDaniel, Product Manager. 

A Charlie wouldn't— he wouldn't give 
specific incidents. He said, "Have you had 
trouble with a truck driver?" And M_ 
asked him, "Which truck driver?" Well, I 
hadn't got the time to go into that right 
now." I asked Charlie, I said, "Is there any- 
thing that we can say right now that will 
change this?" Is there anything that we can 
say to keep M_ from getting fired?" "No." I 
said, "Okay, there's no sense in raising ever- 
ybody's blood pressure setting here and ar- 
guing Have a civil meeting." And that's 
when Charlie said he would get back with 
me later. We got up and left. 

Q. Was later what's shown in Exhibit 2P, 
a memorandum to you from Charlie Clark 
dated July 23rd, 1998, giving events leading 
to M_'s discharge? Said, "Listed below are 
the items that we began to discuss but did 
not complete in our meeting of June 19th, 



Case 1 :06-cv-00968-EGS Document 1 3-9 Filed 1 1 /22/2006 Page 22 of 24 



111 LA 1022 



CROSS OIL REFINING CO. 



1998, which led to M_'s discharge." Did you 
get that memorandum? 

A. Yes, sir. I want to make a note that M_ 
didn't raise his voice in that meeting. 

Q So, you disagree with the statement 
that is made here by Ryker McDaniel that 
he raised his voice and took issue with 
whatever Charlie said? 
A. Well, he took issue at it. 
Q. But he didn't raise his voice? 
A No, sir. But I don't know anybody that 
wouldn't. He was trying to find out what he 
was getting fired for. 

The grievant testified regarding a 
number of the incidents. Specifically 
the Technical Chemical incident was 
testified to as follows: 

Q. M_, you heard the testimony of the 
various people concerning your conduct 
with other folks. The truck driver with 
chemical— the chemical company, what 
was it the name of it? 
A. Technical Chemical out of Dallas. 
Q. Relate your problem with that par- 
ticular driver. 

A. Well, the driver beforehand that come 
in there was a big old boy named Johnny. 
He was just the nicest, most accommodat- 
ing fellow you'll ever want to meet in your 
life. Then one night this guy and his broth- 
er come in there and they didn't know any- 
thing, didn't know how the trailer loaded or 
nothing else, and I got out there and showed 
him where he could find out on his trailer, 
where he went other places, and helped him 
as best I could and loaded him. Well, the 
next time he come back in he was gonna tell 
me how to do it, which, you know, that's liis 
prerogative, however he wants to load it, 
load it. Well, it was overweight and then he 
come back in and griped about it because it 
didn't axle out. And he just— I kept trying 
to be nice to him, nice to him, and he's just 
a person that was just obnoxious and over- 
bearing. And if the two drivers hadn't of 
been on a ru— them depositions— was sit- 
ting there and heard every word of it, word 
for word. But for some cause or reason they 
ended up on a run to where they couldn't 
make it, and one of them dang sure wanted 
to make it because he ain't got to pull noth- 
ing out of . . . ,.j ,. 

Q. Well, they're not here. Now, did he 
indicate any of the problems you've had, the 
driver? 

A. All I know is he come in that night and 
evidently he was ticked off. I told him, I 
said, "Buddy, if you don't mind, pull your 
truck out of the way and let the other driver 
get in here. I can get him started; you go on 
around there," and I said, "Bight now I 
don't even know of a order." I said, "I'm 
sure you do and it's probably in the pass 
stack, and let me see what I can do. I'll get 
you just as soon as I can." And he unraveled 
on me, and I never said a cross word, or a 
cuss word, to him whatsoever. And he kept 
on getting more irate, and Jewel Overstreet 
looked, and I asked him, I said, "Since" — 
you know, this long distance, I thought 
maybe that was aggravating him from me 
trying to talk to him up there with the 
pumps rattling too down there. So, I asked 
him, I said, "Would you mind coming up 
here where we can talk?" No, he wasn't 
coming up there where we could talk, and 
he just turned around and made the state- 
ment, "We're fixing to have a throw down 



tonight." So, I was still nice to him, and I 
got Timothy down there. And the boy,— 
well, he turned around and he jumped up 
and' down when he went out there and 
couldn't get out on the phone because it's 
got a code. You have to punch a code in to 
call out. So, he come back and jumped up 
and down on me again, and I told him, I 
said "Buddy, if you would please go out 
there and move your truck out of. the way 
where I can get this other one started, I'll 
dial it for you, show you what to do or. 
anything. You do whatever you want to, 
but would you please, please"— he said, 
"Now you're about to get there"— "move 
your truck where I can do my job." And he 
wouldn't move it until Tim got there. And 
Tim was wrong. There was no way a truck 
could get through the hallway where he was 
parked. Well, a truck could, but a trailer 
couldn't. So, then we go out in the office 
and he's gonna let him use my phone. I said, 
"Well, Tim, if you don't mind, let him use 
the phone in there in the computer room 
and he won't have to use a code." So, I went 
to trying to do my paperwork, and he got 
whoever was on the other end of the line 
and he cussed me for the whole time that I 
was trying to do my paperwork, and that's 
in Tim's report, I believe; is it not, Charlie? 
Mr. Compton: Well, he's testified here to- 
day. 
Q. You go ahead and testify. 
A He's cussed me over the phone to that 
guy the whole time, and all I was trying to 
do is find out where his order was, if he had 
an order. I already had a full house. I'm 
talking about stacked back to back, plus 
two double time loads. And the only reason I 
could do the two double time loads was on 
account they moved the Transformer 
around to the new rack where I could— and 
it happened to be Transformer to where I 
could seesaw two trucks out, and I didn't 
even eat that night. 

The grievant testified regarding an- 
other incident as follows: 

Q. Now, there were two or three other inci- 
dents here that they've mentioned. But that 
Number 8, 1 think is very important. It says, 
"The Company's concern that future con- 
frontations may lead to violent acts between 
M—,"- that's you— "and truck drivers or 
Cross employees." Were there any acts of 
violence between you and any truck driver or 
any employee on the Cross property? 

A. No, sir. I don't think I'm a violent 
person unless I've got a split personality, 
then maybe I don't know it. 

Discussion 

An American Bar Association Com- 
mittee has stated that "the function of 
the Arbitrator is to decide whether or 
not an allegation of non-arbitrability is 
sound, could be compared to that of a 
trial judge who is asked to dismiss a 
complaint on motion for directed ver- 
dict or failure to state a cause of action. 
This analogy indicates that a prelimi- 
nary decision relating to arbitrability 
by the Arbitrator is an inherent part of 
his duty." That Arbitrator's are capable 
of self-restraint is evidence by the com- 
mittee's conclusion, based upon exami- 
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nation of many awards, that "arbitra- 
tors generally are well aware of the 
limitations of their authority and scru- 
pulously try to avoid any transgression 
of those limitations", citing Arbitrabi- 
Uty 18 LA 942, 950 (1951). 

[1] The issue then is whether or not 
the last chance agreement removes the 
grievant from the Collective Bargain- 
ing provision that permits arbitration 
under these circumstances? It is my 
ruling that this grievance is arbitra- 
ble. My reasoning is based upon the 
following: 

"If the Company can discharge without 
cause, it can lay off without cause. It can 
re-call, transfer, or promote in violation of 
seniority provisions simply by evoking it's 
claimed right to discharge. Thus, to inter- 
pret the agreement in accord with the claim 
of the Company would reduce to a nullity 
the fundamental provision of a labor-man- 
agement agreement — the security of a 
worker and his job." See Elkouri and El- 
kouri Third Edition page 611, quoting 
Atwater Manufacturing Company, 13 LA 747 
@ 749 (Donnelly, 1949). Quoting at length 
from a similar view express by Arbitrator 
Wallen in another case. 

It is uncontradicted in the testimony 
in this particular case that the griev- 
ant did not violate any "specific 
grounds for discipline". The specific 
agreement sets forth the terms of the 
probation from June 10, 1996 to June 
10, 2001. It states; "if any further inci- 
dents occur during the probation peri- 
od in regards to your personal conduct 
with employees, customers, truck driv- 
ers, dispatchers, etc. while on the job, 
then you will be terminated immedi- 
ately." 

Arbitrator Piatt set forth a standard 
for reviewing discipline assessed under 
agreements as follows: 

"It is ordinarily the function of an Arbi- 
trator in interpreting a contract provision 
which requires sufficient cause as a condi- 
tion precedent to discharge not only to de- 
termine whether the employee involved is 
guilty of wrong-doing and, if so, confirm the 
employers right to discipline where the ex- 
ercise is essential to the objective of efficien- 
cy, but also to safeguard the interest of the 
discharged employee by making reasonably 
sure that the causes for discharge were just 
and equitable and such as would appeal to 
reasonable and fair minded persons as war- 
ranting discharge. To be sure, no standards 
exist to aid an Arbitrator in finding a con- 
clusive answer to such a question and, 
therefore, perhaps the best he can do is 
decide what a reasonable man, mindful of 
the habits and customs of industrial life 
and of the standards of justice and fair 
dealing prevalent in the community, ought 
to have done under similar circumstances 
and in that light to decide whether the con- 
duct of the discharged employee was def en- 
sable and that the disciplinary penalty 
just." (Citing Elkouri and Elkouri page 626, 
citing Riley Stobber Inc., 7 LA 1764 (1947). 

An Arbitrator's view of his function 
in reviewing discipline may vary ac- 
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cording to the nature of the offense. 
For instance. Arbitrator Robert G. 
Howlett has stated that an Arbitrator 
should be more hesitant to over-rule 
penalties where the oflfense is directly 
related to the Company's product than 
where it involves primarily the person- 
al behavior of the employee and is only 
indirectly related to production. (Cit- 
ing Valley Steel Casting Company, 22 
LA 520, Elkouri and Elkouri^ 3rd Edi- 
tion page 627) 

Arbitrator Spaulding stated in the 
Fruehauf Trailer Company case 16 LA 
666 as follows: 

"Three answers to this line or argument 
seem appropriate. The first is that arbitra- 
tors very frequently do step in and upset the 
decisions of Management. The second is that, 
if arbitrators could not do so, arbitration 
would be of little import, since the judgment 
of managemient would in so many cases con- 
stitute the final verdict. Finally, the more 
careful statenient of the principle would 
probably run to the effect that where the 
contract uses such terms as discharge for 
'cause' or 'good cause' or for 'justifiable cause' 
an arbitrator will not lightly upset a decision 
reached by competent careful management 
which acts in the full light of all the facts, 
and without any evidence of bias, haste or 
lack of emotional balance. Even under these 
conditions, if the decision is such as to shock 
the sense of justice of ordinary reasonable 
men, we suspect that arbitrators have a duty 
to interfere. Since the acts of Management in 
this case do shock our sense of emotional 
tension, in haste, and without a very careful 
weighing of the facts, we find ourselves inevi- 
tably driven to overthrow the decision of the 
Managemient." 

It is said to be "axiom^atic that the 
degree of penalty should be in keeping 
with the seriousness of the offense." In 
this regard. Arbitrator McCoy ex- 
plained: 

"Offenses are of two general classes: (1) 
those extremely serious offenses such as 
stealing, striking a foreman, persistent re- 
fusal to obey a legitimate order, etc., which 
usually justify summary discharge without 
the necessity of prior warnings or attempts 
at corrective discipline; (2) those less serious 
infractions of plant rules or of proper con- 
duct such as tardiness, absence without 
permission, careless workmanship, inso- 
lence, etc., which call not for discharge for 
the first offense (and usually not even for 
the second or third offense) but for some 
milder penalty aimed at correction." 

[2] The Company's complaint against 
the grievant is not that he failed to do 
his job or that he did not do it well. The 
complaints have to do with his interper- 
sonal relationships between customers 
and, to some extent, co-workers. The 
particular incident which obviously 
gives rise to the Company's action in 
discharging the grievant has to do with 
whether he followed the proper protocol 
in dealing with a truck driver who dis- 
puted the instructions of the grievant 
which were within his authority so to 
do. 
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In this particular case, there is no 
question that the grievant followed 
protocol and called his shift leader to 
intercede in his diflflculty with a cus- 
tomer, when the customer was obvious- 
ly at fault. There is no question that 
the customer for whom the truck driv- 
er worked was a valued customer and 
important to the continued economic 
well being of the Company. The Arbi- 
trator understands the Company's po- 
sition is that this particular incident is 
the "straw that broke the camel's 
back". However, I find that the speci- 
ficity of "incident" is vague as it re- 
lates to this particular incident. 

[3] The rule which was clearly estab- 
lished between the supervisors and the 
position that the grievant held was 
that if there was a problem with a 
customer, that could not be satisfacto- 
rily resolved by the employee, the em- 
ployee was to seek interdiction by his 
supervisor. This did occur. No violence 
occurred. Further, the refusal by the 
grievant to load the truck as demand- 
ed by the truck driver for the customer 
was the result of the employee's under- 
standing of what he should be doing in 
iperforming his job in terms of filling 
the truck in an orderly fashion based 
upon scheduling which is also impor- 
tant to management. Therefore, I am 
ordering the reinstatement of the em- 
ployee. My reinstatement will be con- 
ditioned upon proof of mental and 
emotional fitness by a certified psy- 
chologist or psychiatrist to be selected 
jointly by the parties to determine 
whether or not the grievant is mental- 
ly and emotionally fit to perform his 
duties without disruption to the work- 
place. Secondly, management may re- 
quire re-training of the employee with 
a counselor to improve the grievant's 
ability to relate to the customers of the 
Company. 

This rertraining can take the form 
of a management consultant or coun- 
selor as well as any marketing or pub- 
lic relations concept that would aid 
him in his position. 

The grievant and the Union have 
specifically requested that he be rein- 
stated to a different job. I urge the 
Company to consider his re-assign- 
ment to a job which would screen him 
from contacts with the public or its 
customers in order to avoid future 
problems or personality conflicts with 
customers or co-workers. 

[4] He has been an employee for 20 
years and has been lauded for his job 
performance, i.e., "productive" and "ef- 
ficient", by at least two management 
witnesses. Payment for all testing and 
counseling should be borne through the 
health insurance provided by the Com- 
pany. Should the health insurance of 



the grievant not cover the evaluations 
contained in this order, the Company 
shall bear the expense. Provided the 
grievant cooperates in all respects with 
the evaluations, the re-training, and 
public relations which the Company de- 
sires for him to have as a component of 
his background and experience, then he 
shall be reinstated to his prior position 
or a position that is agreed upon be- 
tween the parties. Because I find that 
the grievant is in fact responsible for his 
own personal behavior and because he 
was a party to the 'last chance agree- 
ment', I will not award any back pay. 

Rules of conduct for the grievant in 
the work place should be specific and a 
violation of which can be the basis for 
discharge. For example, if the grievant 
is having problems with the truck 
drivers who are in line to be loaded 
with the Company's product he should 
always follow management's instruc- 
tion to contact a supervisor rather 
than to engage in hostile or volatile 
comments with the customer, but he 
should not be punished for seeking the 
assistance of a supervisor if a particu- 
lar incident occurs. In the crucial "in- 
cident" he was confronted with a 
truck driver who was "wrong", "over- 
bearing" and profane. He was angry 
with his own dispatcher for giving the 
wrong time to load the product. I am 
sure he gets paid for miles driven rath- 
er than sitting in line and waiting. 

[5] The grievant should be warned 
that while profanity and vulgarity 
may be part of the industrial "shop 
talk" at the Company, he should elimi- 
nate harassing comments, vulgarity, 
and profanity from his vocabulary and 
its usage at the work place. The griev- 
ant is further ordered to take extraor- 
dinary care in keeping his sugar levels 
under control, by frequent testing and 
to obey the instructions of his physi- 
cian in keeping his sugar in balance. 
The Company may have to accommo- 
date the grievant with some additional 
breaks for snacks or medicine as need- 
ed. He should not be required to work 
through "lunch" or miss a meal. It is 
well known that failure to medicate 
and eat timely can cause attitude and 
personality changes in a diabetic. The 
Arbitrator will retain jurisdiction in 
this case if there are any disputes re- 
garding this particular order. 

DECISION 

The grievance is conditionally 
granted. 

IT IS SO ORDERED. 



